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" "Evidence" of a Settlement Agreement Set Forth
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Commenced, Has Never Been the Subject of a Judgment,
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Service of the State's Motion for Leave to amend Was
Proper Under the Rules :

III. REILLY TAR'S MOTION TO DISMISS FOR FAILURE TO PROSECUTE
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The Defense of Failure to Prosecute is Merely One
Aspect of the Doctrine of Laches, and Therefore

May Not Be Raised Against the State in a Civil Action
in which the State is Proceeding in its Public,
Governmental, or Sovereign Capacity _

l. Dismissal for Failure to Pfosedute éﬁiAction ié
Merely One Aspect of the Equltable Doctrine of
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2, The Doctrine of Laches Cannot be Invoked Against

the State When It is Proceeding in a Civil Action
in Its Public, Governmental, or Soverelgn Capa-
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STATE OF MINNESOTA -~ - . DISTRICT COURT.

COUNTY OF HENNEPIN BN " FOURTH JUDICIAL DISTRICT
State of Minnesota, by the .. COURT FILE NO. 670767
Minnesota Pollutlon Control .. : : S
Agency, :
Plaintiff,
vs. .~ PLAINTIFF'S MCMORAUDUM OF

-LAW IN OPPOSITIOW TO
DEFENDANT'S MOTIONS AND IN

Reilly Tar & Chemical Corporation, SUPPORT OF PLAINTIFF'S
_ MOTION FOR LEAVE TO AMEWD

Defendant. - COMPLAINT

PROCEDURAL SETTING

The plaintiff State of Minnesota, by'thé‘Minnésota‘Pollution

Control Agency (hereinaftef “"State"), served its motion for leave

.to amend the complaint in this action on April 12, 1978. The City
" of St. Louis Park (hereinafter "City") served a motion for inter-

" vention on April 19, 1978. 1/ After the State had granted several

continuances of the hearing date for its motion, the Chief Judge
ruled on June 9, 1978, that the State's motion for-ieavé to amend
complaint and the City's motion for intervention would be set for
hearing on June 22, 1978.

On June 16, 1978, the Stéte &és served with defendant Reilly
Tar & Chemical Corporation's.(hereinafter “Reilly Tar") pleadings
in opp051tlon to the motion for leave to amend complalnt, along

Wlth separate motlons by Rellly Tar seeklng a dlsnlssal of the

'act;on or, in the alternatlve,-a substltutlon of the City as the

sole defendant.
This memorandum, along with certain affidavits, is subnitted

in opposition to Reilly Tar's motions and in support of the State's

1/ The State has no objection to the Clty s motion for leave to
intervene in the action and believes that 1ntervent10n is fully
warranted under the circumstances.
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- motion for leave to amend the complaint.

' FACTUAL BACKGROUND

_The original céhﬁlaint in_this-action was filed and served by
theméﬁate“éﬁd City as joint‘pléintiffs on Octébe:_z, 1970. The-ciaiﬁs
arose from Reilly Tar's 1qn§-standing practice of diéposing of its
coal t#r and creosote wastes on the surface of the gfound‘at‘its siﬁe
in St. Louis Park, Miﬁnesota; Affidavit of Sandra S. Gardebring
) (April 11; 1978)(hereinafter “Gardebfing Affidavit") at-i. The#e
wastes are thick, black, and.give.off a noxious smell. The complaint
sought injunctive relief enjoining'Reilly Tar from any further pol-
lution of air and surface water.

At the time of the filing of the original complaint, the State
had no e;idence of a risk to public health from groundwater contamina-
~tion resulting from Reilly Tar's activities, Gardebring Affidavit
at 1-2, although the State feared that éuch a health risk might
,-eventually be discovéred. §gg'Af£idavit oleale L. Wikre (June 19,

_ 1978) (hereinafter "Wikre Affidavit") at 2. 1In a iefter of June 19,
. i970, from the Vice President of Reilly Tar to the City, Reilly_Ta: :
: specifically and vigérouély denied that the soil on the sitelwas' |
contaminated. See Exhibit 1 to Affidavit of Mary E. Wyatt (June 19,
1978) (hereinafter "Wyatt Affidavit") at 1. .On the basis of several_.
groundwater samples collected prior to the filing of the complaint,
the State was unable to aécertain-that any significant injury to the
groundwater had, in fact, occurred. See Wikre Affidavit'at 2.
Accordingly, the Stéte did not seek damages for injury to the ground-
water or injunctive relief directing the réhabilitation of contamiﬁated
éroundwater. |

At the time of'filing its original complaint; the State was

3,

awarehthat some injury (pollution of air and surface waters) had

resulted from Reilly Tar‘é conduct, but was also aware that the
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ultlmate injury to groundwater resultlng from Rellly Tar s conduct _
- b

- -

remalned un?nown and‘unpredlctable“‘rd at 2- Gardebrlng Affldav1t"‘

'at 1. Because of the recoqnlzed potentlal for groundwater pollutlon,-
the State has never 6ai;ered_from-1ts position that dlsmlssal of this: .
~action w111 not be proper until the ultimate lnjury to groundwater

has become—suffrcrently-known orrpred:ctable-to—determrne-whether_,v;

“further “abatememnt measures are4neoessary.-“—~;¢:';: me s e SeesTen
eXiii ghe state -filed fts No€e 6f -ISsue on ‘pécenber I8 1970." There-
Cafter; “the ‘City ‘and ‘Reflly ‘Tar comménced ‘negotfatidns -concérning the
Fpoeéibié?puroﬁase of the ‘site Biitﬁe'CitjfcoupIéd with oloéure'of thed
plant. - -Reilly Tar ‘concedés tnat'tﬁefStaté:did'not-take-part-in these
”ﬁééétiatfoﬁéft'Seenmemoranduﬁ"Of né& infsupportsof;ﬁotions to Dismiss
‘(June 16 “1978)Therernafter-“Rellly Tar Memorandum ) at 8. On July
23, 197r, “‘counsetl - for Rellly “Par urged-the- State “to ask theé-Clérk to
Ttrike the-case “for settlenent.--See “Exhibit 2 £6° Wyatt-Affldav1t.-"
'*Thls—was-done by*counsel-for—the~Crtymon-July*30-—1971,“and"the Clerxk

‘icouﬁéel-at:any—timé;““g/ See Exhibit-3 to Wyatt~Aff1dav1t;"-f-5”

‘¥ 6ri‘or about July“21;--1972, Reilly Par ceased?ifs operations

[

Eéféerfﬁaﬁiﬁgisdlaﬂiégfgrdﬁéftyfté&eﬁé;city.::éérdebfing Affidavit-at
iJ?Iffiéhélpurchase*agréement between “the City*and Reilly Tar, dated
“April 14; 1972; provided ‘that thé ‘City would’ deliver t6 Reilly Tar
iééifﬁéffiméfaf#elagiﬁg'qiéﬁiss51s'offthé actiofi‘executed by the -

: ;'é;£9--':ana-?by ‘the State.- "Sée Exhibit'B to Affidavit of Thomas J. Ryan
“i(May “8; “1978) (Hereinaftéf "Ryan Affidavit™] “at-5; :The :Staté was not
¢5°§$§£9i£6 tﬁe'purcﬁaée'aﬁd*saleinegétiationé or ‘to’the purchase
?agreement -befween the City and Reilly Tar. A€ no time did counsel -
“E£6r the SEaﬁéfagfée:tﬁaeftﬁéfstatéﬁwéﬁid;ﬂiﬁifaét;:aeliﬁé;fafdis;:iff-

i e e i e o e .
b S R . ) o ] \

that time conflrms the State s view that the City and Rc1lly Tar
“were engaged-in-an endeavor ‘which might end the surfadé water
pollutlon problem. See Exhibit B to Reiersgord Affidavit ("We
~YeEU£lly - expect -thé company to-cease its-refining operations . . .
and to solve its.present surface water runoff problems“)
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‘missal of the lawsuit at the time of closing or at any other time;
'AffidaVit of Robert J. Lindall (June 20+ 1978)(here1nafter “Lindall
:Affidav1t“) atl—2 The clause in the purchase agreenent whlch

- provided for delivery of the State s dismissal by the City was appar-
ently based on the hope of the City and Reilly Tar that the State
could be conv1nced before the date of closrng, that all 1n3ur1es

. from Reilly Tar's conduct had becone known or sufficiently predictable
to warrant dismissal of the State s action.

When the time for closing arrived, the State refnsed to deliver-

a dismissal of the action. Counsel for the State informed the éity
by letter dated June 15, 19i3, that the State would not be in a
position to.considerea dismissal of the action against Reilly until
the State had received and reviewed a proposal for the elimination

of potential pollution hazards remaining at the site. '§gg Exhibit 4
to Wyatt Affidavit. Nevertheless, the City purchased the property on
June 18, 1973, and dismiseed its action against Reilly Tar. See
Exhibits D and E to Ryan Affidavit. On the next day; June 19, 1973,
the City entered into.a Hold.Harmless Agreemnent wittheilly'Tar which
'recited the fact that the State had refused to deliver a dismissal of
its complaint. See Exhibit C to Ryan Affidavit at 1. The construc-
tion and application of that Hold Harmless Agreement is the subject
of a request for declaratory relief in the conplaint.in intervention
which the City now seeks to file..

Subsequent to the sale of the property to the City, during which .

a document was executed by Reilly Tar expressly noting the State's
refusal to deliver a dismissal of its complaint, ié,, Reilly Tar has-.
never approached the Court, formally or informally, to seek a dis-
missal of the acticn by the State, or tg complain about the State's
.delay in bringing the action to trial. Indeed, prior to serﬁice‘cn _
April 12, 1978, of the State's mction for leave to amend its com-

"~ plaint, there'has been only one brief exchange of correspondence

between counsel for'the State and counsel for Reilly Tar. ©On July 9,

1976, in light of the first phase report of an intensive on-site

0G5278
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groundwater investigation by the Barr Engineering COmpany; counsel
for the State informed counsel for Reilly Tar by letter that the
State still con51dered the lawsuit to be Viable,'active litigation.
§gg‘Exhib1t 5 to Wyatt-AffidaVit at 2. The July 28, 1976, reply by
--counsel for Reilly Tar'reconfirﬁed.his awareness that the State had
"not, in fact, delivered a dismissal of the action, but'stated'his
belief that the litigation was ﬁdefective"'and_“should,be dismissed"
because the State had acted ih.anfiex:party_[sic]“‘manner and had not
given'proper_advance notice of the lawsuit;-g/ See Exhibit 6 to
" Wyatt Affidavit. ° |

On several occasions.subeeouent to the sale of tﬁe prooerty,
the City has sougﬁt to obtain'from the State:a statement of the
conditions under which a dismissal of the State's:action against
Reilly Tar might be contemplated. In'response to these'requests,.
the - State has con51stent1y 1nformed the City that it will not be
possible. to set forth the conditions under which such a dismissal
would be acceptable until ongoing 1nvestigat10ns into ‘the nature and
extent of the ultimate injury from.Reilly Tar's conduct have been
' completed Wikre Affidavit at 5. | | .
| Meanwhile, since the filing of the original complaint, there
l} have been substantial ongoing efforts by the State, the City, and
lvarious private consultants to investigate and quantify the precise
nature and extent of the injury caused by Reilly Tar's conduct,'and
to ascertain the appropriate remedial measures to abate any remain-
iné‘pollution-and avoid further injury. Gardebring Affidavit at 2{
These investigations have been time~consuming and costly. The

degree and significance of the groundwater contamination cannot

3/ In State, by Pollution Control Agencx,v. u.s. Steel Corp., 240
N.W.2d4 316, 319 (Minn. 1976), the Minnesota Supreme Court ruled
three months prior to this letter that the Minnesota Pollution
Control Agency is not .required to resort to internal administra-
tive procedures prior to bringing suit in a district court to
secure compliance with State law. The State respectfully submits
that Reilly Tar's assertion of inadequate consultation by the State
prior to commencement of this suit, see Reilly Tar Memorandum at '
3-4, 6, is w1thout merit.

,-005279

- gvmAm P en [P S Spu———




R U TR EEE R SR S S

be ascertained w1thout studies probing such factors as the nature
'and solubility of the contaminants, the nature and permeability of
.various soil layers, the location, nature and topography of various
" bedrock layers, the location and water quality of various aquifers, 4/
and the direction and rate of movement of waters contained in each
aquifer.. ;é. The 1nvest1gations have been extraordinarily complex
'.because the groundwater underneath the site is found in several. levels of
aquifers, rather than in one 51mple pool. Wikre ‘Affidavit at 1-2;
‘Affidavit of Donald R. Albin (June 19, '1978)." maeea;-tﬁe United
~ States Geologlcal Survey has now proposed to- the State a three year
.computer—modeling program at a total cost of $400, 000 to attempt to -
ascertain appropriate remedial measures.' Wikre Affidavit at 5.
The lLegislature of the State of Minnesota has on two occasions
appropriated public funds for these 1nvest1gations -=. first in the
amount of $110, 000 in 1975 and again in ‘the amount of $200 000 in
1978. Gardebring Affidavit at 3. The nature of these 1nvestigations
 is more fully described in the Wikre Affidavit at 3-6. The extra-
| rdinary time-consuming nature of these investigations has.in‘no uay
been denied by Reilly Tar. | .

| As a result of these intensive ong01ng 1nvestigations, the
State now has, for the first time, new and growing evidence that
Egmassive and extremely hazardous groundwater pollution is, and will
in fact continue tolbe, the ultimate injury resulting from the
very conduct complained of in the original.complaint - i.e.,
Reilly Tar's practice of discharging coal tar and creosote waStes to
th;,ground surface. Gardebring Affidavit at 2-3. rThe new evidence
shows that the coal tar and creosote wastes discharged by Reilly Tar
contained carcinogenic substances (polynuclear aromatic hydrocarbon

or PAH substances, such as benzpyrene) which were not known bygthe

4/ An "aquifer" is an underground layer of rock, sand, or other
material containing water, into which wells may be sunk.

005280
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.éﬁate to be_pfesent in' the séil orzéfdﬁndﬁater at the tihé 6f_filin§:_:"
of the original complaint. l;g; at 3. 539 §r6§6§éd“Amended:Comblaint;_f
paragrébh S. The hézardéus-propertiesséf thése subéténces'éﬁdifheir f?ﬂ
potentiéi.héalth.effeéts on public drinking QatérAsuppiies Qere
assesséd in a report of tﬁe Minnesota Departmént of Health completed:
:in October. of 1977.~ Gardebring Affidavit at 3. The néﬁ-evidence
further shows fhat_these carcinogenic subsﬁanceé have miérafed deepf_
into the soil_and have,lin'fact} reaChed-the groundwater. Id.
Finally, thé new'evidence'now shows that the health hazard_céused by
Reilly Tar's conduct is of a continuing nature. Id.

The §6tentiél impact of this_ultimate injury from Réilly Tar's
conduct is now-known to be profound. One of the aquifers which is
threatened by contamination from fhese carcinogenic subétances is the
Prairie du Chien-Jordan aquifer.. Wikre Affidavit at 5. ‘Available
_information indicates fhat water from that aquifer ié used as a
soﬁrcé of drinking water by'appfbximately bhe-quarter 6f a million
people. Eﬂ;. Moreover, the Prairie du Chien-Jordan aqﬁifer underlies

almost the entire Twin Cities' Basin, and statistics of groundwater

" use in 1970 indicate that almost 75%Jof all groundwater used in the

B Twin Cities area at that time came from thé Prairie du Chien-Jordan

aquifer. 1Id. _ | |
It is on the basis of this new evidenée that the State has filed ’

its motion for leave to amend its complaint. The State has previously

e

| . submitted its arguments in support of the motion for leave to amend.

See Memorandum of Law in Support of Plaintiff's Motion for Leave to

Amend Complaint (April 11, 1978) .

{
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'I. REILLY TAR'S MOTION TO DISMISS ON THE BASIS OF A PURPORTED 1972

SETTLEMENT AGREEMENT  BETWEEN THE STATE AND REILLY TAR IS AN . R
UNTIMELY AND INADEQUATELY SUPPORTED MOTION FOR SUMMARY JUDGMENT
- ON A NEWLY ASSERTED CAUSE OF ACTION FOR BREACH OF CONTRACT

A. Reilly Tar's Clalm that There Was a 1972 Settlement'Agree-
ment Between the State and Reilly Tar is Devoid of Ev;den-_
tlary Support

Even a cursory examlnatlon of the Rellly Tar Memorandum demon-l7
strates that the _cornerstone of Rellly Tar's defense to the State's
present actlon is a clalmed "meeting of the mlnds“ between the State and
Rellly Tar on an alleged settlement of this action at an unspec1f1ed
time in 1972 This claimed settlement of the original cause of action

§ermeates the memorandum. See, e.g., Rei;ly Tar Memorandum at 1, 8-19,

24, 26-39, 41, 46-49, 53-56. The evidentiary support proferred to

" demonstrate the ."meeting of the minds" is so extraordinarily weak that

a complaint setting forth Reilly Tar's present allegarions as to the
purported agreement end subsequent breach would be subject to dismissal
under Minn. R. Civ. P, 12.02(5) for failure to state a claim for which
relief may be granted. | |

. The only contemporaneous facts alleged'in support of the so-called’
1972 "meeting of the minds" consists of the following statements set
forth in the affidavit of Reilly Tar's attorney:

That the City was represented in the negotiations by
Wayne Popham and Rolfe Worden.  That Worden advised
- affiant during said negotiations that the Pollution .

- Control Agency would go along with anything the City
and the Company would agree to. Accordingly negotia-
tions with the City were based on an understanding that
the City had obtained the acquiesence from the State to
any contract that the parties would make. That is why
the purchase agreement provided that the State would
dismiss the action when the real estate transaction was
closed. The company relied upon the representation by .
counsel for the City that the City ‘had obtained the
consent of the State to that provision of the purchase-

agreement .

Then justﬁbefore the final pa&ment was to be made in
June, 1973, the counsel for the City, Rolfe Worden,
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3
told afflant that there had been a change in personnel
in the offices of the Attorney General representing the
Pollution Control Agency and that the present counsel
‘for the Pollution Control Agency was unfamiliar with the
case and the settlement agreement to which the prior -

counsel had agreed, and that now the Pollution Control
- Agency refused to glve a dlsmlssal of the case. . . .

Affidavit of Thomas E. Reiersgord (June 12, 1978)(here1nafter
'®Reiersgord Affidavit”) at 3, 4. 5/
There'are several important things to note about this purported
evidence of a "meeting of the minds" betweeﬁ the Stete and Reiily Tar:
- (1) The State tdok_no paft in.the negotiations over the .
- purchase of the land, see Reilly Tar Memorandum at 8, and'.
.Reilly.Tar nowhere asserts that any representative of the

State was present at'any_meeting where the alleged assurances

were made by counsel for the Clty,

?': : ' {2) No affidavit or other exhibit declares that the Clty s

§
he
:
i
H
S
5.
“
[
5
¢

_counsel had based his alleged'assurances on conversations with

any named counsel for the State;

(3)'No affidavit or otherlexhibitrdeclares'that the.City's

counsel had, in fact, .spoken to anyone who had any authority

to blnd the State;

R e A
-

(4) Reilly Tar makes no claim that the City's counsel had

implied, apparent, or actual authority to serve as the State's’

AR s Lda s

agent with respect to settlement of the litigation;
?\x (5) Any claim by Reilly Tar that the City's counsel had
T . . authority te'represent the State with respect to settlement of

. the litigation or any other matter would run afoul of Minn. Stat.

R K AT

§8.06 (1976) ("the legal business of the state shall be performed

5/ The affidavit of Reilly Tar's pre31dent repeats the allegatlon that
T “the City . . . assured representatives of the Company that if the
City and Company could agree to sale terms for the property that

the Pollution Coantrol Agency would go along with whatever agreement
s the City and Company could reach." Ryan Affidavit at 3 (emphasis
i supplied). However, Mr. Ryan does not claim to have any first-hand
' . knowledge of such assurances. :

DR e L it AL L S R
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exclusively by the attorney general and his aSSistants":unless'
certain rigid procedures are followed to employ outside counsel).;;
| (6) The Special A551stant Attorney General who in fact
represented the State in 1972, 'Robert J. Lindall has sworn that
uhe never made any assurances to counsel for the City,_counsel

for Reilly Tar, or anyone else, that the State would dismiss the

action under any'conditions, and has further sworn that he would - ..

~ never have made such a statement because actions 1nitiated at the'h
request of the Minnesota Pollutioh Control Agency could not be
settled without consulting his client the nine-member_citizen
board of the Agency. See Lindall AffidaVit at 2.

The contemporaneous evxdence that the State agreed to a settle~

ment of this action in 1972 is, thus, no evidence at.all. In an
effort to bolster thisnlack of real evidence, Reilly Tar has attempted
to weave a web of circumstantial evidence to show later-“acquiescence"
or "acceptance” oflthe'settlement by the State. In doing so,‘Reilly.
Tar has'focused on isolated instances of human behauior'over the
succeeding years and has tried to 1nterpret that behavior to fit its
preconceived pattern of an accomplished settlement. Thus, Reilly Tar
i asserts that, "with the exception of its failure to deliver the
dismissal in June of 1973, the PCA . . . has . . . accepted this
settlement until its belated efforts to renew this lawsuit." Reilly
Tar Memorandum at 30. The problem“with this interpretation of history.'
is‘that Reilly Tar has neélected to inform the Court of significant
pPieces of the puzzle which simply do not fit its theory. A brief
reference to other circumstantial evidence in support of the State's

theory that there never was any settlement by the State at any time

demonstrates the failure of Reilly Tar's circumstantial proof.
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First, when_cénfronted‘with the purported_breach of'séttlemeht_'
agreement at the closing in 1973, Reilly Tar did not approach the

Court to inform it that the'State had reneged on a binding agreement.

It is not likely that an attorney whéfhad'been_trﬁly.deéei@ed"ébdut a

settlenent agreement would ignore the breaching party's refusal to iésﬁe_

-a promised dismissal.

Second, Reilly Tar's circumstantial case is refuted by the
contents of Special Assistant;Attdrney General Jay Hefferh's.letter 
of July 9, 1976, to Reilly Tar's counsel. Exhibit 5 to Wyatt Affidavit.

In that letter, ébunsel for the State informed Reilly Tar's counsel

~about the serious contamination problem being discovered beneath the

Reilly Tar site, and concluded:

You are advised that the MPCA considers the above-

referenced suit to be viable and that it continues to

rerain active litigation. This notice is being sent

to insure that you continue to be involved in this

‘matter in whatever manner you deem appropriate.
Id. at 2. This letter cannot be squared with Reilly Tar's claim that
thé State has "accepted" the alleged settlement from 1973 to the
present. See Reilly Tar Memorandum at 30.

. Third, Reilly Tar has failed to acknowledge the existence of

,é reply by its legal counsel to Mr. Heffern's letter. On July 28,

i 1976, Thomas E. Reiersgord wrote to counsel for £he_City about Mr.

Heffern's letter. See Exhibit 6 to Wyatt Affidavit. Mr. Reiersgord
did not accuse the State of violating any purported 1972 settlement
ag;eement. He d4id not assert that the action had, in fact, been
setﬁled in 1972 by'a “meetihg of the minds“ of all parties. Instead,
ﬁe asserted that the State's coﬁplaint had been filed-dn_an.“eﬁ party

[sic]" basis, urging that the litigation was therefore "defective"

and "should be dismissed on that groundﬁ" Id. (emphasis supplied).
If Mr. Reiersgord believed.in 1976 that the State had entéred_into
a 1972 settlement agreement and subsequently breaéhed'that agfeement;
it is inconceivable that he would fail to mentioﬁ thislbelief and

would, instead, focus on an alleged procedural irregularity'in the
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- State's complaint. _ _ | . _
Finally, although the State believes that Reilly Tar exaggerates
-the importance of the ch01ce of the words “initiate a proceeding in ==
a 1975 hearing officer s report, see Reilly Tar Menorandum at 18,

. the State would note that Reilly Tar's own choice of words a mere two .
.months ago belies its claim that ithas believed this action to have been -
_terminated. In Reilly: Tar s Notice of Claim and Demand for Performanceh
of Hold Harmless Agreement and Purchase Agreement and Tender of Defense -
(April 24, 1978), filed with its mov1ng papers, the company asserted:

This attempted rev1va1 of said action by the State of

Minnesota is precisely the eventuality the hold harmless

agreement and the terms of the purchase agreement were

designed to protect against by the company.

Id. at 4 (enpha51s supplied). _

The State respectfully submits-that the,selectively isolated
circumstantial evidence cited by Reilly Tar in its memorandum cannot
create a "meeting of the minds" where none existed, and that the
conduct of Reilly'Tar's own attorney conclusively demonstrates that the
company has never, in fact, believed that a binding settlement with
the State was-ever.reached. |

B. In An Effort to Tailor the Facts to Fit Within Established

Judicial Precedents, Reilly Tar Has, in its Memorandum,

Distorted the Insignificant "Evidence" of a Settlement
Agreement Set Forth in Its Affidavits

As we have seen, Reilly Tar's proferred evidenoe of a "meeting
of-the minds" between it and the State in 1972 is extraordinarily weak;
-Based on the.meagre.“evidence“_of the Reiersgord Affidavit, Reilly
Tar asserts in its memorandum that a strong proof of a "meeting of the
minds" between the State and Reilly Tar has already been made out, yet
then urges the Court to speculate on the\existence_of additional .
substantial eﬁidentiary "facts“ which are nowhere to be'found in the
underlying affidavits or exhibits but.are essential if a binding settle-
ment agreement is to be found. See, e.g., Reilly Tar Memorandum at

28 (asserting, unlike the affidavits, that "the PCA . . . continuously -
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assured Reilly that'the PCA would accept a Settlement" [emphasis

supplied]); id. (recharacterLZing the vague statements attributed

to the City's attorney as “the PCA's promise that it would accept the =

settlement” [emphaSis supplied]); ig.-at 32 (referring, unlike the
' affidavits, tot”the activities of counsel for_the PCA" [emphaSis

supplied]);_ig.'at 33 (making the wholly fabricated statement,that the.

purported settlement with the PCA was "negotiated bylits attorney"
[emphaSis supplied]). | ..

| Reilly Tar repeatedly utilizes such unjustified embellishments
and distortions of the factual record to support its contention'that
the State is barred from seeking a ‘trial on its claims. For example, -
~ the Reilly Tar Menorandum at 27-29 asserts the existence of a pro-
missory estoppel pursuant to Restatement of Contracts.(Zd)_Section
90. Obviously, that doctrine requires an affirmative'promise byla
person who has authority to bind the party who is to be estopped.
Because the affidavits proferred by Reilly Tar are insufficient to
demonstrate any such promise (no person acting on behalf of the
. State is ever named), the memorandum's assertion that "the PCA . . .
continuously assured Reilly” that it would accept a settlement nego-
tiation, Reilly Tar Memorandumﬂat'ZB, is wholly unsupported and
'E'simply invented for purposes of the_argument. With the recognition
that this assertion is unsupported by any evidence,.the promissory
estoppel argument collapses. |

Another example of Reilly Tar's creative use of its affidavits

occurs when discussing caselaw on the power of an attorney to bind
his client in settlement negotiations. Id. at 32-33. 1In an attempt
to skew the facts of this case to meet those of established precedents,
Reilly Tar asserts in its memorandum that counsel for the Minnesota

Pollution Control Agency (nowvhere named) "was clothed with apparent
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authorlty to accept a compromtse agreement and that the State “151
bound by the settlement negotlated by its attorney. Id. ‘at 33.- For
Reilly Tar to suggest in- 1ts memorandum that an attorney for the State
"negotlated“ (much less agreed to) anythlng in 1972 is wholly un-'
supported,-glven the fact that'no-affldaVLt or exhibit alleges or
states that any counsel for the State said anything to anyone about
settlement prior to the 1973 statenent by State's counsel .that dis-
mlssal would not be granted. |

Stripped of the misleading-factual embeilisnments contained in
its memorandum, Reilly'far's theorf.of a "meeting of the ninds" int1972
rests on nothing other than the impiied assertion that counsel for
tne City had authority to bind the State to'a settlement agreement,
and did in fact do so. This assertion is-obgiously-without merit,
see Minn.’ Stat. §8.06 (1976), and should be rejected. |

C. Reilly Tar is Engaged in an Inappropriate Attempt to Obtain

Summary Judgment on a Newly Asserted Cause of Action for
Breach of Contract

Reilly Taf;s dismissal motion, insofar as it'relies on the
phtported 1972 settlement agreement'and the State's alleged breach

a thereof_in 1973, is really an attempt to obtain summary judgment on
'a newly asserted cause of action for. breach of conttact. Such relief

is inappropriate for three reasons. 6/

6/ The State would also note that motions’ see}lng relief in the nature
of summary judgment are to be served "at least 10 days before the
time fixed for the hearing," Minn. R. Civ. P. 56.03, and that
the State was served with Reilly Tar's motions only four'days before
the return date thereon. 1Indeed, none of Reilly Tar's motions
were served in a timely manner, because Minn. R. Civ. P. 6.04
requires service of written motions "not later than five days
before the time specified for the hearing."

. : Sy
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Flrst, the ev1dent1ary record proferred in support of the SRR
motlon is so sparse that, were the allegatlons set forth 1n a
' complalnt seeklng the enforcement of a contract, the complalnt would
‘be subject to_dlsmlssal for failure to state a claim for which rellef.;‘
may be granted ‘See Minn. R. Civ. P 12 02(5). - Reilly Tar has failedtl
to allege the essentlal elements of a blndlng contract, for nowhere ' are-.
there suff1c1ent facts alleged to establish that anyone with authorlty
to bind the State made elther an offer or an acceptance.

Second, even had Reilly Tar pleaded sufficient evidentiary allega~'f
tions.to survive a motion to dismiss for failure to state a claim, |
there would remain genuine issues of material'fact_precluding summary -
judgment.' §53_Minn. R. Civ. P. 56.03. The attorney who represented |
the State during the time of the alleged "meeting of the minds" has
_denled naklng any commitment to any person with respect to dismissal
of the action, and has further stated that he would not have made such
a commitment without consulting his client,pthe'nine-member citizen
" board of the Minnesota Pollution Control Agency.

Third, Reilly'Tar's present assertion of a cause of action for
breach of an alleged settlement agreement is being raised for the
l first time five years after the alleged breach took place. .Due to
this delay in assertlng its alleged rights, Reilly Tar's new claim
is subject to the equitable doctrine of laches. If there had,_in
fact, been an agreement to deliver a dismissal of this action, that
agfeement would have been openly and notoriously breached in 1973
when the State made it clear that no dismissal was forthcoming. The

five-year delay before bringing an action to remedy this alleged breach

is wholly unexplained. See Peters v. Waters Instruments, Inc., 251

N.W.2d 114, 116 (Minn. 1977); General Mlnnesota Ut111t1es Co. V.

Carlton Countx‘Cooperative Power Assoc1at10n, 221 Minn. 510 524, 22 N.W

2a 673 (1946); St. Paul, Minneapolis & Manltoba Ry. V. Eckel 82 Mlnn..'

278, 281-82, 84 N.W. 1008 (1901)
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D. Conclu51on With Respect to the Alleged ‘Settlement
Agreement

- The State'respectfully submitsﬁthat Reilly Tar's.assertion_that
there was a “meeting of the-minds" of:all,parties in~1972 to dismiss . :
the State s action is a product of Reilly Tar s wishful thinking. |
The State was a party plaintiff to the original proceedings. At no
time, according to the affidaVits, did counsel for the State or any othe
authorized.representative of the State take part in the-settlement
negotiations between the City and Reilly Tar. The City had.no power:
to speak for the sovereign State of Minnesota. 7/ The attorney who
. was counsel for the State at that time has flatly denied making a settle
ment agreement with anyone. Reilly Tar's assertion that this pro-
ceeding was settled by the State in 1972 is wholly w1thout evidentiary

support,.and should be rejected.

ITI. REILLY TAR'S MOTION TO DISMISS FOR LACK OF JURISDICTION SHOULD
BE DENIED

A. Under Minnesota Law, a Lawsuit, Once Commenced by Serv1ce
-of a Summons and Complaint, Remains Pending Until Final
Judgnent Has Been Entered and Satisfied

Minn. R. Civ. P. 3.0l provides that'"[a}.civil.action is commenced
.against each defendant when the summons is served upon him or is
delivered to the proper officer_for such service." Minn. R. Civ. P.
54.01 defines a "judgment"™ to mean a decree embodying “the final
determination of the rights of the parties in an action or proceeding.“
Minn. R. Civ. P. 54.02 provides in effect that any order or other
form of decision which is not a true “5ddgment" "shall not terminate
‘the action.“ _ .

Prioxr to the adoption of the Minnesota Rules of Civil Procedure

in 1952, see Minn. R. Civ., P. 86.01, the termination of a civil

7/ Tb suggest, as does the Rellly Tar Memorandun at 43-44, that the
City is the "real party in interest" in this proceeding and that
the sovereign State of Minnesota has "allowed itself to be used
by the City," id. at 44, is an affront to ‘the people of this State
and to their government. The State's legislature has appropriated
hundreds of thousands of dollars in an attempt to take the first
steps to abate the massive environmental contamination left behind
by Reilly Tar, and the people of this State are serioucly threatened
by a potential health hazard. ‘The State obviously has a great stake
in the outcome of this litigation,
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action was QOverned'by Minn. Stat..§541 i2, which'prouided; in:part:
"When an actlon is begun it shall be deemed pendlng unt11 the flnal
judgment- therein has been satisfied." Although thls statute ‘was
superseded by the adoption of,the rules in 1952 ‘and was.formally
repealed by Minn; Laws 1974, Chapter 394, the.ruies are consistent-
w1th the general principle. in that statute that a lawsult, once com-
nmenced, remains pending unt11 final Judgment has been entered and |

satisfied. See also H.L. Spencer Co. v. Koell, 91 Mlnn. 226, 228, 97

" N.W. 974 (1904) (a lawsuit is deemed pending "until there is a final
determination of the action").
' B. The State's Action Against Reilly Tar Was'Properly

Connenced, ‘Has Never Been the Subject of a Judgment,
and is Still Pending

_In its Answer, filed on October 21, 1970, Reilly Tar did not
deny that serviee of the sunmons and complaint_had been effectively
accbmplished, and did not claim that personal jurisdiction was
lacking. >Indeed, by asserting its own.qounterclaim against—the City,
Reilly Tar voluntarily submitted to the jurisdiction of-theléourt.

In. any event, the claims asserted in the State's complaint arose

. out of actiuities by Reilly-Tar in the State of Minnesota within the
| pmeaning of Minn. Stat. §543.19 subd. 1l(a) and 1l(c) (1976), and any
claimed lack'of personal jurisdiction would have been frivolous.

No judgment of any kind has ever been.entered in this proceeding.
While the City and Reilly Tar may have intended that this proceeding
be,partially terminated by mutual dismissals of the City's claims and
keilly Tar's counterclaims, the State has never consented to dismissal
of its.claim. See pages 8-16, supra. No order or other form of
dec1510n has ever purported to reach a final determlnatlon as to the
'c1a1ms of any party. -Pursuant to Mlnn. R: Civ. P. 54.02, the law-
suit by the State against Reilly Tar is still_pending. Counsel for
- the State inforned counsel for Reilly Tar of this fact in 1976 and,

in response, Reilly Tar did not deny the continued pendency of the

action. Seec Exhibits 5 and 6 to Wyatt Affidavit.
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C. Service of the State FE Motlon for Leave to Amend Was '
Proper Under the Rules '

" Minn. R. Civ, P. 5.02 préVides for the manner of serviee of
pleadings and other papers in an pngoing.aetion. It speeificélly

provides that, whenever a party is represented by an attorney, service_.

"shall be made upon the attorney unless service upon the party himself -

is ordered by the court." The State's notice of motion and motion for
1eave to anend complalnt in this proceeding were hand-dellvered to B
Reilly Tar's local counsel and malled to the Chairman of the Board of
the company.. Such service complied with the rules and has provided
more than ample notice of the motion, particularly in light of the
lengthy continuances subsequently obtaiﬁed by Reilly Tar.

for the foregoing reasons, Reilly Tar's motion to-disﬁiss this
action fOr lack of Jurlsdlctlon, see Rellly Tar Memorandum at 36-39,

'1 is baseless and ‘'should be denled

. III. REILLY TAR'S MOTION TO DISMISS FOR FAILURE TO PROSECUTD
- SHOULD BE DENIED

The State respectfully submits that Reilly Tar's morionlto
l dismiss for failure to prosecute, see Reilly Tar Memorandum at 49-53,
should be denied for the following reasons, any one of which is
sufficient to preclude dismissal: |
(1) The defense of failure to prosecute is merely one .
" aspect of the doctrine of laches and therefore may not be.
raised against the State in a civil action ih which the
Stare is proceediné in its public, governmental, or sovereign
capacity;
(2) A dismissal of an action for failure to prosecute is
hot apbropriate unless the case has been called for trial oh”
a date certain and the plaintiff has failed to appear at the
calendar eall; | |

(3) The State's delay in prosecuting this action was reason-
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_ "“,g;;;f.'
~able and blameless because of the dlfflculty of ascertaxnlng the
jultlmate 1njury resultlng from Rellly Tar s conduct,' -

- (4) Reilly Tar has not met its burden of afflrmatlvelylu
demonstrating sufficient prejudxce to outwelgh the State s"
1nterest in prosecutlng the action; and

| (5) Dlsmlssal would be contrary to the ba51c obJectlve '
of adjudicating cases on their merits and would work an injusticeirw
- by allowing the originator of a grave'puhlic harm to evade its |
legal obligetions; all at the expense of the public. '
- A. The Defense of Failure toJProsecute is Metely One Aspeet
' of the Doctrine of Laches, and Therefore May Not Be Raised
Against the State in a Civil Action in Which the State is

~ Proceeding in its Public, Governmental, or Sovereign
Capacity

14

1. Dismissal for Failure to Prosecute an Action is Merely
One Aspect of the Equitable -Doctrine of lLaches

It has long been recognized in this State that a court's power
fo dismiss an action for failure to prosecute is but one aspect of

the equitable doctrine of laches. See, e.g., City of Columbia

Heights v. John H. Glover Houses, Inc., 300 Minn. 31, 217 N.W.2d 764,

i 767 (1974); Stevens v. School Bd. of Independent School Dist. No. 271,

208 N.W.2d 866, 867 (Minn. 1973); Davis v. Northern Pacific Ry.,
179 Minn. 225, 227, 229 N.W. 86 (1930) (action dismissed for laches

where note of issue filed 20 years after complaint); Wheeler v.

Whitnez, 156 Minn. 362, 364, 194 N.W. 777 (1923); Coleman v. Akers,
87 Minn. 492, 493, 92 N.W. 408 (1902) (laches barred recovery after
eight~year delay before moving for default judgment in simple con-

tract action for money damages); Hunt v. O'Leary, 84 Minn. 200, 201,

87 N.W. 611 (1901); St. Paul, Minneapolis & Manitoba Ry. Co. v. Eckel, -

82 Minn. 278, 281-82, 84.N.W. 1008 (1901) (laches barred suit after
eight-year delay in prosecuting action for ejectment). The . relation~
ship of the ‘doctrine of laches to a dismissal'fof failure to prose-
'cute has been succinctly stated in the commentary: ﬁThe doctrine

of laches'applies to the prosecution of an action after it is begun.
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If the piaintiff.fails to exercise reasohable diiigence in the

'"-.gest 55357 at 294 (1971).

Thzs relationship has been con51stent1y percelved for three-

quarters of a century. 1In Coleman v. Akers, . supra at 493 the cOurt
stated- |

The court below 51mp1y applled the doctrlne that laches,'
which may have precisely the same consequences as if no
~action at all had been instituted, may arise from a

- failure seasonably and diligently to prosecute an action.

In other words, the mere institution of a suit does not,
‘of itself, absolve a plaintiff from the charge of laches. [8/]

-

(Emphasis supplied.) In 1974 this'perception remained'unchangedé

"We recognlze that laches may be invoked agalnst a party who falls

to exer01se reasonable dlllgence in brlnglng lltlgatlon to a close.”

- City of Columbia Heights v. John H. Glover Houses, Inc., s;pra at

. prosecution; the action may be dismissed.“,,lOB Dunnell,'Minnesota Di-lx

767. Moreover, Reilly Tar has itself recognized the relationship .and

~has conceded that its motion to dismiss for failure to proseeute_is'

based on the doctrine of laches. See Motion to Dismiss at 2 ("The
State . . . [is] guilty of laches, thus requiring dismissal pursuant
to Rule 41.02(1)"); Reilly Tar Memorandum at 49-53. Cf. id. at 41.

. 2.i The Doctrine of Laches Cannot be Invoked Against

the State When It is Proceeding in a Civil Action
in Its Public, Governmental, or Sovereign Capacity

In most jurisdictions, the defense of laches does not lie against
the government. See Note, "The Application of the Doctrine.of Laches
in‘fublic Interest Litigation," 56 B.U.L.Rev. 181, 185.& n.lo9 (1976).
While this rule may have had its early oriéins in the concept of
sovereign immunity, it haeaoutgrown those origins and is independently

justified as hecessary to protect the public from great harm resulting

8/ As noted at pages 20-24, infra, the State is exempt from the
doctrine of laches when pursuing a civil action in its sovereign
capacity. The State believes that the converse of the under-
scored quotation is applicable here: the mere institution of a
suit by the State does not subject the otherwise immune State to
the doctrine of laches in the new guise of a motion to dismiss
for failure to prosecute. -
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from governmental delay;; As the Unlted States Supreme Court noted ln- -

Guaranty Trust Co. of New York v. nlted States, 304 U S 126, ‘
132-33 (1938): |

The rule . . . that the sovereign is exempt from the
consequences of its laches . . . appears to be a vesti-
gial survival of the prerogative of the Crown. . . . But
whether or not that alone accounts for its origin, the
source of its continuing vitality.where the royal privilege
no longer exists is to be found in the public'policy now
underlying the rule even though it may in the beginning
have had a different pollcy basis. . . . "The true reason

* * * jg to be found in the great public policy of preserv-
ing the public rights, revenues, and property from injury
and loss, by the negligence of public officers. And though
this is sometimes called a prerogative right, it is in .
fact nothing more than a reservation, or exception, intro-.
duced for the public benefit, and equally applicable to all
governments." Story, J., in United. States V. Hoar, 26

Fed. Cas. p. 326, 330, No. 15373. . . .

Our own Suprene ‘Court has stated it more succ1nctly-

The ,rights of the publlc are seldom guarded w1th the
degree of care with which owners of private property
guard their rights, and, consequently, acts or omissions
which might weigh heavily against private persons cannot
- always be given the same force agalnst the public. . . .

Parker v. City of St. ~Paul, 47 Minn. 317, 318 19, 50 N.W. 247
(1891). |
There are numerous federal cases 9/ and cases in other jurisdic-

. tions 10/ holding that the doctrine of laches may not be invoked

9/ See, e.g., U.S. Immigration and Naturalization Service v. Hibi,

414 U.S. 5, 8 (1973); Costello v. United States, 365 U.S. 265, 281

(1961) (laches does not bar 27-year delay prior to denaturalization

proceeding); United States v. State of California, 332 U.S. 19,
.39-40 & n.22 (l947)("even assuming that Government agencies have
“been negligent in failing to recognize or assert the claims of
the Government at an earlier date, the great interests of the
Government . . . are not to be forfeited as a result"); Guarant
Trust Co. of New York v. United States, 304 U.S. 126, 132-33
(1938); United States v. One 1973 Buick Riviera Automobile, 560

F.2d 897, 899 (8th Cir. 1977). See also Occidental Life Insurance -

Co. of California v. EEOC, 97 S.Ct. 2447, 2462-63 (1977) (Rehnquist,

J., dissenting).

10/ See, e.g., Monarch Gas Co. v. I11inois Commerce Commission, 366

. N.E.2d 945, 949-50, 51 Ill. App.3d 892, 9 Ill. Dec. 434 (5th
Dist. App. Ct. 1977); Board of Education of Independent School
Dist. No. 48 of Hughes County v. Rives, 531 P.2d 335 (Okl. 1974);
Salisbury Beauty Schools v. State Board of Cosmetologlsts, 268

e e o continued on page 22
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_aéainst_the.national government'or”a state gerrnment-when proceediné_f
| in a sovereign capacity._ “Many of the state cases denylng the defense
'of laches after long delays 1nvolve actlons by local governmental
_bodles to enforce zonlng provisions. 11/ | “

. So strong is the pollcy underlylng governmental 1mmun1ty from
thesdefense of laches that several courts haye refused to apply ‘the
doctrine to suits by private plaintiffs which are in'furtherance of

a recognized public interest. See, e.g., Arlington Coalition on

Transportation v. Volpe; 458 F.2d 1323,'1329 (4th Cir.), cert. denied,

. 409 U,.s. 1000 (1972); Swain v. Brinegar, 378 F;Snpp. 753,'757 (s.D.

I1l. 1974), rev'd on other grounds, 517 F.2d 766 (7th Cir. 1975);

Pacific Greyhound Lines v. Sun Valley Bus Lines, 70 Ariz. 65, 72,

216 P.2d 404, 409 (1950); Perley v. Heath, 201 Iowa 1163, 1165, 208 N.W.

721, 722 (1926). This has been esoecially true in environmental liti-
gation, where the doctrine of laches has "received allukewarm'recepf
tion" because "others than the plaintiff suffer the possible adverse

env1ronmental effects. MPIRG v. Butz,’498 F.2d 1314, 1324 (8th

Cir. 1974). Accord, Cady v. Morton, 527 F.2d 786, 793 (9th Cir.

10/ . . . continued from page 21

Md. 32, 300 A.24 367 (1973); Corvallis Sand & Gravel Co. v. State
Land Bd., 250 Or. 319, 439 P.2d 575, 581 (1968); State ex rel.
Weede v. Iowa Southern Utilities Co. of Delaware, 231 Iowa 784,

2 N.W.2d 372, 400, modified, 4 N.W.2d 869 (1942) (laches may not
be invoked against a private plalntlff, suing in the name of and
on behalf of the state).

11/ See, e.qg., Donovan V. Clty of Santa Monica, 88 Cal. App. 2d 386,
199 P.2d 51, 56 (1948) (20 years); Appeal of Phillips, 113 Conn.
40, 154 A. 238 (1931) (50 years); Gregory v. City of Wheaton,
23 I11.24 402, 178 N.E.2d 358, 360-61 (1961l) (10 years); Kansas
City v. Wilhoit, 237 s.W.2d 919, 925 (Mo. App. 1951); Universal
‘Holding Co. v. North Bergen Township, 55 N.J. Super. 103, 150
A.2d 44, 49 (1959) (8 years); Bartlett v. City of Corpus Christi,
359 s.w.2d 122, 125 (Tex. Civ. App. 1962) (8 years); Fabini v.
Kammerer Realty Co., 14 Misc.2d 95, 175 N.Y.S.2d 964, 966-67 (1958)
(more than 25 years); City of Yonkers v. Rentways, Inc., 304
N.Y. 499, 109 N.E.2d 597, 599 (1952) (approximately 20 years); Cit o
Milwaukee v. Leavitt, 31 Wls 24 72, 142 N.W. 2d 169, 171-72 (196
(19 years).
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The State respectfully submlts that 1t has been unable to flnd '
a single reported declslon 1n whlch the reasons underlylng the plaln;?i;
tiff's delay . 1n prosecutlng an actlon have been as compelllng as in:
the present-case. In. dec151on after decxslon, the supreme courts of.;fﬁ
this State and other Jurlsdlctlons have refused to dlsmlss 51mple.- ]
tcontract actlons, 51mp1e tort- actlons, and 51np1e zonlng enforcement-
‘actions, notw1thstand1ng delays by the plalntlff of flve,'ten, twenty,_h
and even forty years. . See note 11, supra, pPp. 28-29, supra,  and 36—37,e
'-iggggt Here; on'the'otherehand, delay has been consumed.by costly =
'aud-ihtensive investigativefefforts by the]State to ascertain-the
true maghitude.of a-complex euvironmental.harm uufolding.heneath'the
- surface of.the:ground; .The.State's delayhingthis instahce has*nott
- only been reasonable and,therefore hlameless;:thefdelay has been an
inevitable cohsequence of.the rule that plaintiffs shduld commehce
actions even whlle the ultlmate 1njury to be 11t1gated remalns un-
~known or unpredlctable. B ‘ . | |
'ﬁ. Reilly Tar Has Not Met Its Burden of Affirﬁatively Demon-

- strating Sufficient Prejudice to Outweigh the State's
. Interest in Prosecuting the Action

1. A Defendant Must be'Prejudicedbe a Delay in Order to
- Support the Application of Laches, and Prejudice May
Not be Presumed or Inferred from the Mere Fact of Delay

The Minnesota Supreme Court has stated on numerous occasions that
" [plrejudice must be shown to one party before laches will.apply to

preclude the other party from a remedy.“ Lemmer v. Batzli Electric

Co., 267 Minn. 8, 15, 125 N.W.2d 434 (1963). Accord, City of Cloquet

v. Clogquet Sand & Gravel, Inc., 251 N W 24 642, 645 (Minn. 1977)(e1ght-

year delay in commencing nuisance action. did not result in laches),,

‘Desnick v. Mast, 249 N.W. 2d 878, 883-84 !Mlnn. 1976),_Mod3esk1 V.

- FPederal Bakeryﬁof Wlnona, Inc., 240 N.W.Zd 542, 546 (Minn. 1976);

Halloran v.-Blue & White*Liberty Cab Co., 253 Minn. 436, 442 n.4, 92

N.W.2d 794 (1958) ; Steenberg v. Kaysen, 229 Minn. 300, 310, 39 N.wW.2a

18 (1949)(prejud1ce to the other party is an "essent1a1 element to the
doctrine of laches"). - L : 005309
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The requirement that prejudice to the defendant be shown before ,-
'13app1ying the doctrine of laches has’ led courts in other Jurisdictions"
._to forgive some extraordinary delays prior to commence of .an action. ff”

" See, e.g., Michoud v. Girod, 45 U. S. (4 How.) 503, 560-61 (1846)(de1ay,f§

. of almost 30 years after discovery of fraud before suing to set aside

conveyance), Kuhn v. Shreeve, 89 S E.2d 685, 693 (W. Va. 1955)(40—year.73

delay in simple suit on a note). Cf Costello V. Unlted States, 365

“.U S. 265, 282-83 (1961)(finding no prejudice from government s 27-yearc
delay in commencxng denaturalization proceeding).

| | When specifically addre551ng the propriety of dismissals for -

" failure to prosecute,.the-Minnesota Supreme Court'has expressly.,

held that "prejudice should not_be presumed nor inferred from the a

mere fact of delay. Firoved v.. General Motors Corp., 277 Minn. 278,

284, 152-N. W.2d 364 (1967)._5Accord, Peters v. Waters Instruments, Inc.,
251 N.W.2d 114 (Minn. 1977) (Slx years of utter silence by parties |
" with respect to pending action did not support district court s

dismissal for failure to prosecute), Stevens v. School Bd. of

Independent School Dist. No. 271, 208 N.W.24 866, 868 (Minn. " 1973)

("The mere fact of delay does not show the requisite prejudice.").

In'Firoved-v. General Motors Corp., supra at 284-85 n.ll, the Court'

' recognized that delays of up to ten years in prosecuting an action’
R B |
have been held not to justify a dismissal. See also Unemployment

Compensation Division v. Bjornsrud, 261 N.W.2d 396 (N.D. 1977) (five-

year unexplained delay in prosecution. excused because of lack of
-preﬁudice to the defendant).. |

In assessing'whether prejudice to a defendant nas'resulted from
delay.in commencing or prosecuting an action, the courts have not
..foréotten that delay is a two-edged sword which may and often does

benefitla'defendant. See, e€.9., Desnick v. Mast, 249 N.W.28 878, 883~

- 84 (Minn; 1976)(de1ay in commencing action'enabled defendant to'enjoy ¥

the benefits of 1mproperly purchased. stock for a longer period of time)

Sanvik v. Maher, 280 Minn. 113, 1lle, 158 N.W.2d 206 (1968)(defendants i
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1975); Davis v. Coleman, 521 F.2d 661, 678 (9th; Cir. 1975); Save our -

Wetlands,'Inc. v. Rush, 424 F'Supp. 354, 355 (D. La. 1976). See also-::

Note, “The Appllcatlon of the Doctrlne of Laches in’ Publlc Interest _
| thlgatlon;" 56 B.U.L.Rev. 181, 182 & n.10 (1976); id. ‘at 198 (notlng' B
-that upholding a laches defense may eliminate a forum for the -
p0551b1e p:otectlon of the public interest). o o

The rule in Minneeota is.in'accord with that of moet jufisdictione;l
end'similarly-providee that laches may net Be raised as a defense in |
'a'civiliaction brought by the State in its publie,'governmental,'or

sovereign-capacity. See, e.g.,'State'v. Brooks, 183 Minn. 251, 253-

54, 236 N.W. 316 (1931) (doctrine of laches could not be invoked

.agalnst 13-year delay for collection of 1nher1tance taxes), Board

of County Comm1551oners V. chkey, 86 Minn. 331, 340, 342, 90 N.W.
775 (1902) (doctrine of laches not applicable to approximately 1l0-year
delay'prior to suit by county to reeover excess compensation paid to
.empIOYee); 10B Dunnell, Minnesota Digest §5356 at 294 (1971). In-

Board of Connty Commissionets'v. Dickey, supra at 342, the Court

stated: "It is the well-settled doctrine in this country, founded
~ “upon the most -substantial dictates of reason and sound policy, that

the government cannot be affected by the laches of its agents . . . ."

1y Almost thirty years later, in State v. Brooks, supra at 254, the
: Court reiterated the rule:

The delay of the state for so long a time [13 years]
in bringing the suit is no defense. The collection
of taxes is a governmental or sovereign function of the:
state, and procrastination or delay on the part of its
.» officers in the dlscharge of such function is not permltted
. to prejudice the state's right.

As recently as 1971, the principles geverning the applicatien
of laches in Minnesota courts to actions by the Stafe were summafized
as follows:

The state and its governmental subdivisions are not

affected by the laches of public officers or agents.

In other words the doctrine of laches cannot be lnvoked
against the publlc. -

The doctrine of laches cannot be invoked‘against
the state proceeding in its public or governmental
capacity.
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Defense of laches is not avallable agalnst government
when actlng in its soverelgn capaclty. .

' 10B Dunnell, Minnesota Digest §5356 at 294 (1971).
‘It is true that, in Minnesota, the doctrine of laches does.

apply to the State and to municipalities acting in their-proprietarx :

capacity. Id. See State v. Gardiner, 181 Minn. 513, 515; 233 N.W.
16 (1930). Cf State v. Brooks-Scanlon Lumber Co., 122 Mlnn. 400, 404,

142 N.W. 717 (1913)(d1ctun). Thus, in State v. Gardlner,,supra, the

court applied the doctrine of laches to preclude an attempted re-
opening by the State of an eieven?year-oldtsettlement with reSpect to :
the amount of payment dﬁe to the State for the sale of timber. 1In

that case, the State was aetiné in its proprietary capacity as an
owner and vendor of timber and could not avail itself of the usual
immunity,from the doctrine of iaches. See 10B Dunnell, Minnesota
Digest §5356 at 294 & n.82 (1971). This proprietary/sdvereién dis-
tlnctlon with respect to the appllcatlon of laches is not unlque to

Minnesota 1aw. See Occidental Life Insurance ‘Co. of Callfornla v. EEOC,

97 S.Ct. 2447, 2463 (iQ??)(Rehﬁqﬁist, J.,~dissenting):.Note, "The
. Application of the Doctrine of Laches in Public Interest Litigation,"
. 56 B.U.L. Rev. 181, 186 (1976). N
In light of this caselaw, the applicability of the doctrine
of laches to the State's delay in bringing the present proceeding
to trial hinges on a determination of whether the present action is
.one brought in the_proprietary capacity or in the public, governmentalf
or sovereign capacity of the State.

3. The Present Action is One Brought in the Public,
Governmental, and Sovereign Capacity of the State

- A government is acting in its "sovereign" capacity when it
"carr[ies) out its unique governmental functions for the benefit

of the whole public." United States v. Georgia-Pacific Ce., 421

F.2d 92, 101 (9th Cir. 1970). When a State takes action in the
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- exercise of its police power, 1t.1s actlng 1n a soverelgn cepac1ty.'
Note, “The Appllcatlon of the Doctrine of Laches in Publlc Interest .
Litigation," 56 B.U.L.Rev. 181, 186 n.22 (1976).

Speczflcally, when a State brings an actlon to en;ozn or
abate a publlc nuisance,’ 1t is acting in 1ts soverelgn capac1ty.

See, e. g., Clearview Land Development Co. V. Pennsylvanla, 15 Pa.

Commw. 303, 327 A.2d 202 (1974) (suit to’ enjoin continued. operatlon

of a garbage and refuse disposal site in violation of a pollution

-

abatement order); Board of Health of Holbrook v. Nelson; 351'MaSS;

17, 217 N.E.2d 777, 779 (1966) (suit by an authorized.public,agency
to enjoin the use of land es a.dnmping ground is.not subject to the
defense of laches). See also~case5'cited in note 11, supra. The -
pPresent action by the State of Minnesota against Reilly Tar is such
an action. The State is seeking damages'and injnnctive relief to
abate a public nuisance which threatens the well-being of thousands

of its citizens. It cannot be said that the State is acting "as a

private concern" and hence in a proprietary capacity. United States

v. Georgia-Pacific, supra at 101.

4. Conclusion with Respect to the State's Immunity
' from the Defense of Laches

As demonstrated in the foregoing pages, the power of a court
to dismiss an action for failure to prosecute is but one aspect of the
equitable doctrine of laches. When suing in-a civil action in its
public, governmental, or sovereign capacity, the State is not subject
to the defense of laches. Despite the fairly extensive researdh
underlying the present-nemorandum, the State has been unable to find
a single reported decision in which a civil action, brought by a
state in its SOvereign capacity, has been dismissed for failure to
prosecute. ‘

The State is not suggesting that a court is powerless to impose
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- sanctions on a recalc1trant governmental plalntlff whlch flouts
court o:ders and.lnexcusably drags 1ts‘heels in a civil actzon. Sach LJ'
ar;ogance would rightly be condémned by-any'couftf But thg State
' respectfully suggests that noléuéh candgct is involved in the pfeseht
proceeding. As we will demonstrate, igggg;‘the delay by.the'étate in
prosecuting.this.action has not been cﬁlpable} hasuaat been-objected
.to by Rellly Tar, and has not caused Rellly Tar any prejudlce, partl--
 cu1arly 1n llght of the fact that the condltlon complalned of in this
actlon is a continuing nuisance which is an appropriate subject for
successive prosecutions by the State until suéh’time as it is abated.
Underlthese circumstances, the State reséectfully submits that the
'well-seﬁtled rule that it is not subject to the defense of laches
when suing in its sovereign capacity should lead this Court to deny
Reilly Tar's motion for a dismissal based on failure fb prosecute
the action. o

B. lA Dismissal for failure to Prosecute is Not Appropriate

Where, as Here, the Case Has Never Been Called for Trial

on a Date Certain and the Plaintiff Has Not Failed to
Appear at Any Calendar Call

-.-. The Minnesota Supreme Court, recognizing the enormity of the
sanction of dismissal, has established a general rule that civil
3=1itigatioh should not be dismissed by a court for failure to prose-

cute unless it has first been called for trlal Jeurissen v. Harbeck,

267 Minn. 559, 560, 127 N.W.2d 437 (l964)(per curiam). See also
2 Hetland & Adamson, Minnesota Practice 195 (1970). In its most
recent decision on this issue, the Supreme Court reiterated the
importance of this rule for the protection of plaintiffs and
reversed a district court order which had eschewed such leniency:

Respondents concede that as a general rule a case may

not be dismissed for want or prosecution until it has

been called for trial. . . . However, we are asked to

adopt. an exception in the matter before us. We see no

valid reason for doing so. Because the case has never

been set down for hearlng on the merits at.a day certaln,
we reverse.

1005300



-27 = .

Breza v, Schmltz, 233 N.W.2d 559, 560 (Minn. 1975).

In the present actlon, the case has never been set down foru
.a hearing on the merits at a date certain.:_The State respectfully
~ submits thaﬁ'the present action cannot'be dismissed for failure.fo-
prosecute without adopﬁing the type of "exception" so recently
rejected by the Minﬁesota Supreme Court. Moreover, for the reasons
‘discussed, infra, such an exception would be-ﬁholly inapprogriate
in this case. 12/ . o )

C. The.State's'belay-in Prosecﬁting ;his-Action Has Been:
B Reasonable and Blameless Because of the Difficulty of

Ascertalnlng -the Ultimate Injury Resultlng from Reilly
Tar's Conduct

,1. To Prevail on a Motion to Dismiss for Failure to
. Prosecute, the Defendant Must Affirmatively Establish
- the Existence of Culpable Delay by the Plaintiff

The general rule in Minnesota is that *{d]lelay must be culpa-

ble in order to becomellaphes,_and prejudice must result." . Keough

v. St. Paul Milk Co., 205 Minn. 96, 106, 285 N.W. 809 (1939), quoting

Haataja v. Saarenpaa, 118 Minn. 225, 136 N.W. 871, 873 (1912). Stated

%{ another way, "[mlere delay does not constitute laches, unless the
circumstances were such as to make the delay blamable." Elsen v.

- State Farmers Mutual Insurance Co., 219 Minn. 315, 321, 17 N.w.2d

652 (1945), quoting Lloyd v. Simons, 97 Minn. 315, 317, 105 N.W. 902,

903 (1906). See also Peterson V. Schober, 192 Minn. 315, 327, 256
N.W. 308 (1934). | |
In the context of_dismissals for failure to prosecute, where

the Minnesota Supreme Court has confronted actions in which the

12/ The Supreme Court has also stated that dismissals with prejudice
' should be based on considerations of willfulness and contempt for
the authority of ‘the court or the litigation process. See Peters
v. Waters Instruments, Inc., 251 N.W.2d 114, 116 (Minn, 1977).
See also 2 Hetland & Adamson, Minnesota Practice 195 (1970). Cf.
O'Neill v. Kelly, 239 N.W.2d 231, 232 (Minn. 1976). The State
respectfully submits that it has not w111fully disobeyed any -
court order or shown contempt for the court's authorlty or the
litigation process.
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plaintiff has offered no justification for the delay, the Court
has rlghtfully characterlzed such delays as "wholly unexcused "'

See, e€.9., Peters v. Waters Instruments, Inc., 251 N. W 24 114, 116

(Minn. 1977); General Minnesota Utilities CO. v. Carlton County -

_Cooperative Power Association, 221 Mlnn. 510, 524, 22 N W. 2d 673 (1946)

(dictum); St. Paul, Minneapolis & Manitoba Ry. v. Bckel 82 Minn.

1278, 281-82, 84 N.W. 1008 (1901) (eight-year delay in pursuing lawsuit

for ejectment "wholly unexplalned“). See also Electro Nuclear Systems

Corp.. v. Telex Corp., 205 N. w.2d 127 (Minn. 1973)(dec151on mentions no

proferred explanation for fallure to prosecute eight-year old complaint

based on an oral contract); Davis v. Northern Pacific Ry., 179 Minn.

225, 229 N.W. 86 (1930) (court mentions no preferred explanation for

:_20-year delay between complaint. and note of issue); Wheeler v.-Whitagx,
156 Minn. 362, 365, 194 N.W. 777 (1923). Similar logic has led the
Court to bar new actions after,ﬁnexplained delays under the doctrine

of laches. See, e.g., Sinell v. Town of Sharon, 206 Minn.'437,'439,

289 N.W. 44 (1939)(more.than 62-year delay in suing to enforce a

municipal order to have a road built); Corah v. Corah, 246 Minn.

350, 354-55, 75 N.W.Zd-465 (1956) (18-year delay after divorce decree

3“Before seeking alimony). ”
‘Where the delay in bring a new action or prosecuting an existing

action is reasonable, howevef, the court will excuse it and refuse to

apply the doctrlne of laches. See, e.g., City of Columbia Heights

v. John H. Glover Houses, Inc., 300 Minn. 31, 217 N.W.2d 764, 767

(1974)(sik—year delay in prosecution of existing lawsuit explained

by pendency of related suit); Sanvik v. Maher, 280 Minn. 113, 115-16,

158 N.W.2d 206 (1968) (suit not barred by laches where six-year delay

. between likely discovery of property restriction violation and suit

was explained by reliance on parallel lawsuit by village); Aronovitch
v. Levy, 238 Minn. 237, 244, 56 N.W.2d (1953)(character of injury

~ not fully understood); Elsen y. State Farmers Mutual Insurance Co.,

219 Minn. 315, 320-21, 17 N.W.2d 652 (1945) (nine-year delay after

initial settlement of lawsuit did not result in laches bdg@fsd FRere
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was a mutual mistake of fact as to the "full measure of the injur-

_1es“), State v. Johnson, 216 Minn.,427 428, 13 N.W, 2d 26 (1944)

(more than five-year delay in prosecution of paternlty action explained"

by inability to arrest defendant); State ek.rel, City of buluth'v.

Duluth St. Ry. Co., 88 Minn. 158, 161, 92 N.W..516 (1902) (nine-year
delay before suing fof specific performance of a contract to build a.

‘railway line found to be reasonable). See also Kuhn v. Shreeve, 89 .

S.E.2d 685, 688, 693 (W.Va. 1955) (forty-year delay before filing of.
lawsuit on simple note excueable because plaintiffs did not Yish to
deprive a widow of her home). |

| There are tvo categories of excuses for delay pieviously fecog- |
ni7ed by the Minnesota Supreme cOurt which have particular relevance
to this action. The first category has to do with cases_in which the
character of the injury hee either changea auring the-period of'deiay

or has been newly discovered to be nmuch more severe than previously

thought. Elsen v.'State Farmers Mutual Insurance Co;; 219-Minn. 315,
17 N.w.2d 652 (1945), was such a case. . There, a plaintiff who had
been struck by an automobile entered into a settlement-agreement and'
dismissal of an action, approved by the court, on the assumption
“.that his injuries were of a particular nature. Nine years later,
. the triai'court vacated the prior settlement and dismissal because of
the discovery, during the intervening years, that the_injuries were
of a different cheracter‘and much more severe than originally_thoudht.
Thé_Supreme Court affirmed the trial court's rejection of the doctrine
of laches: |

[Tlhe court was justified in viewiné the injuries actually -

received as distinct and different from those which all

parties considered that plaintiff had sustained. The

evidence supported.a finding of mutual mistake, a mistake

‘which was shared by the court. . -\

Defendants contend that plaintiff was gquilty of laches in
seeking to set aside the order of approval. . . . [B]Jut the
full measure of the injuries did not develop until 1942,
when the last of the three operations was performed. . « &

Id. at 320-21 (emphas1s supplied)
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. In the pPresent case, there has not been any settlement Besed on

a mutual mlstake as to the “full measure of the 1n3ur1es" because the':d

‘State has proceeded cautlously and has refused to dlsmlss the actlon
.in the llght of the uncertalntles w1th respect to the ultlmate
damage. If an improvident settlement could be reopened in the
._Elggg case on the basis of a-new understandlngtof the "full measure--
of the ihjuries,“ a fortiori, where'the étate ih-the present case hasd

‘never entered into a settlement agreement, the doctrine of laches

should not be appiied. See also Aronovitch v. Levy, 238 Minn. 237,

244, 56 N.wW.2d 570 (1953) (excusing three-year delay before suing to
reform.written liability release because the delay was necessary to
consult additionel physicians about the injuries). ' Cf. Brede v.

Minnesota Crushed Stone Co., 143 Minn. 374, 379-80, 173 N.W. 805

(1919) (refusing to bar a nuisance.suit under the doctrine of laches
where the character of defendant's nuisance changed and became more
obnoxious after twelve years of operation).

A second accepted excuse for delay is'ignorance of one's rights

or of the true factual situation. See, e;g., YOung v. Blandin, 215
. Mihn. 111, 120, 9 N.W.2d 313 (1943) (unauthorized stock investments by

" trustee); Keough v. St. Paul Milk Co., 205 Minn. 96, 105-06, 285

N.W. 809 (1939); Peterson v. Schober, 192 Minn. 315, 327, 256 HN.W.

308 (1934); Craig v. Baumgartner; 191 Minn; 42, 47, 254 N.W. 440

(1934). The Court recognized in Keough v. St. Paul Milk Co., supra
at 127 that "[i)gnorance with justification is a recognized excuse

for delay. . . " Similarly, the Court noted in Young v. Blandin,

supra at 120 that " [w]hether delay was culpable or not depends on
many circumstances, among which are actual or imputable knowledge of

. the facts."
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: 2. The State's Investigative Delay in Prosecuting this
. - Action, Rather than Being Culpable, Has Been an Unavoid-
~able Result of the Minnesota Rule that a Cause of Action
Accrues and Should be Sued on When Some Injury is ‘Known,
Even Though the Ultimate InJury May Remain Unknown and
' Unpredlctable

‘The Minnesota Supreme Court has expressly recognized that
actionable wrongs sometimes have delayed effects, and that resulting

injuries do not always conveniently manifest themselves at the time

o of the wrongful act. Accordlngly, the rule in Mlnnesota w1th respect

to accrual of a cause of action for purposes of the runnlng of the
statute of limitations is that the cause of action does not accrue

until damage has_resulted. See, e.g., Bonhiver v. Graff, 248 N.W.2d

291, 296 (Mlnn. 1976)(negllgent failure of defendants to discover

mlsapproprlatlon of funds); Karjala V. Johns-ManV111e Products Corp.,

523 F.2d 155, 159-60 & n.7 (8th Cir. 1975) (asbestosis); Continental

‘Grain Co. v. Fegles Construction Co., 480 F.2d 793, 797 (8th Cir. 1973)

‘(negligent design and construction of grain drier); Dalton v. Dow

Chemical Co., 280 Minn. 148, 154, 158 N.W.2d 580 (1968) (occupational

disease); Golden v. Lerch Bros., Inc., 203 Minn. 211, 220-21, 281

. 'N.W. 249 (1938)(silicosis); Thorton v. Turner, 11 Minn. 237, 240

+ (1866) (private nuisance resulting from flooding behind dam) .

Even this apparently simple talisman is very difficult to apply
to certain commonly encounﬁered situations =-- such as.occupational
diseases ~- where an injury develops only over a long period of time
and does not abruptly manifest itself at some "magic moment." hargala

v, Johns-Manville Products Corp., supra at 159 n.7, 160. In Golden

*v;”Lerch Bros. Inc., supra, the Court recognized that the occupational
"disease of silicosis "came about by slow processes .« o o oVer a long
-period.of time," ié' at 221, and accordlngly ruled that the burden

was on the defendant to establlsh the date on whlch the 1n3ury had
sufficiently ripened to start the running of the statute-of limitations.

Id. at 220~21. 1In the subsequent case of Dalton v. Dow Chemical Co., . .

supra, the Court clarified the principle governing such gradually

developing‘ injuries: o o 005305



Ordinarily there is a coincidence of negligent act and
the fact of some damage. Where that occurs the .cause of
action comes ‘into: ‘being and -the-applicable’ statute- of -
. limitations -begins to run even though ‘the ultimate damage -
is unknown or unpredictable. .°. . Until there is some = ~°°
damage, -there is no-claim and ‘certainly a statute: pre-"'_“if'";‘
scribing ‘the time in-which-suit must be filed - . can ~ - :
never opexate_prlcr_tn_the.tlme_a~sn¢t~uou1d.be~pe:mittedrn———-

Id. at 154, quotlng Unlted States v. Reld 251 F 2d 691, 694 (Sth Cir.

el Till e - o PRag R < _...'-._. e D e T e T e el -l -

1958) (emphas;s supplled) ' ThlS rule has been applled by the federal -

courts 1n a Mlnnesota case 1n Cont1nenta1 Graln Co. V. Feg;es
Constructlon Co., supra at 797. o e

It is not necessary for the flnal or ultimate damages .
. Tt zI%o be known or predictable, however, the statute begins -~ - -
- to run when some damage occurs which would entltle the e
_ Si?-—v1ctlm~to-ma1nta1n a ‘cause-of action.. “---° : ‘_fffff‘

untL rexghbula:béﬁﬁbtéaﬁthaﬁjthis:accommodatfdn;¢£££ﬁél§téﬁﬁté56f¢~
Yimitations ‘to situations in which injury develops only gradually
“MeanE that, OF neCesiity, diligent and alert plaintiffs mist-bring
Yaiwsuits ot a time when the' ultimate Yhjury Froi the" de fEe}aah?n?éi's?-'ii

-—— - . =

| “gonduct- remaiyns UnknoWh: ahd: inpredictable.” - The Supreme Court'has‘“

- fuled: that such” actions must-be- filed Eehewhat‘premathrely—atéthe risk

of - forfeiting the cause of action.-” Such a rule obviously presents a

ﬁhanaary‘té’picsgggtiY” ff%;iandzﬁbdlaibe particularly onerous
Af itowere coupled-with the regiiremént that’such actions must be

: VigorouslyTprosécutedftofaFCanIusiBﬁ"whilé?thé ultimate injury
_remaihed‘"uhkhoWh}orIunpredibtablé%ﬁ43A?legal”iégihethichtfbiced'a~
plaintiff té"r'edﬁé’e his ¢laim to® judgment at a‘ time: whéﬁ--"héi- still
could” not- know’ or iired'ié:t"'the” ultimate’ injury stffered at the hands’

of: the defendant-would be monstrously unfair, ~=i-o Tinins tInT 0
\. oIt is précisely fof:this reason that the changing' character-and

‘Beverity of the:-injuryg is:- recognlzed as“a- legltlmate excuse to a
charge of failure to prosecqte;7 §gg"pp.29—30{'§2353. The" prop051tion
that a causé of action aéétueé"évéﬁTWHile'tﬁe’uitiméte‘ihjﬁr§:i§"
IunknOWn?andiuﬁprediCtaﬁléTéﬁaltﬁé ptopesitiéh that the cﬁaﬁging'charac-_
teffand-seVerityfof"the injurywill 'éxcuse’a charge of faiiufe{tb'ﬂ:f*‘

prosecute are-and ‘mast be-cérollaries. ~- Ei'"j- RN i;;;@;;m;_;: B
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Delay in reducing certaln types. of claims to Judgment w111
always be 1nev1tab1e because of the gradually developlng nature-
-ofnthe injury resultlng from some types of wrongful conduct.. ThlS
is true of many occupational_diseases, of negligent deSign of struc-
ﬂtures, and of harmful substances'which are slowly but inexorably
mlgratlng beneath the site of an old- 1ndustr1al dump. .Once this
reallty is confronted, it becomes clear that such inevitable delays-
in perceiving ultimate injury and reduc1ng the actlon to Judgment do
not stem in any way from the culpablllty of_the plalntlff. The Supreme _
Court -has candidly recognized that mechanical forces beyond'thei
control of the plalntlff may leave the ultlmate damage unknown or
unpredictable for some_tlme. ' The Court could have concluded that-

a cause of action for such injuries does not accrue and the'statute.

- of limitations on such a cause of action does not begin to run until
the ultimate injury-is, in fact, known or predictable. The inevitable
delay in prosecuting the claim would thus occur prior to commencement
of the suit. Such a rule, while protecting-plaintiffs, would deny even
‘minimal warning to defendants and would make it more difficult for
defendants to begin building their defense at a time when witnesses

and evidence were relatively fresh.

Instead, the Supreme Court has determined as a matter of public
policy that, inevitable though the delay may be, it should occur as

much as possible after the filing of the lawsuit. This rule may be

harsh to plaintiffs, as in Dalton v. Dow Chemical Co., 280 Minn. 148,
158 N.W.2d 580 (1968), where a plaintiff was denied recovery for his
debilitating occupational disease because he did not commence his
action at a time when the ultimate injury remained “"unknown or un-
predlctable.“ But the rule prov1des protectlon to defendants by
prov1d1ng the earllest possible notice of a clalm, under this rule,

the defendant may begln to preserve ev1dence and build his defense
even though the tr1a1 may have to be postponed untll the full measure

- of the injury manifests itself,
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were«%lioWed~tbwenjbyia?prOhibiEed?uée bf“thei571éhdZﬁuflﬁg‘tﬁeilL'

-~period of‘delay), Costello’ V.- United-States,MSGS U S. 2657—282-83-'"*

“711961)1enjoyment of—cztlzenshlp durlng delay praor to—denaturaitzatzon e
ﬁzﬂceed;ngsle__zaxtlgnla:ly where it is the government whlch has de-

1aye&'br1ng1ng~or prosecutxng a-eivil action,’ the only reliante’ whlch R

the 'defendant. can s ‘3“'f"’s reliance on a hoped -for- nonenforcement

which'is’ esPec1ally-not~3ust1f1able-where the- State*has in- fact'
-commenced’ an- action, refused to dismiss it, and notified the -
. defendant by~ letter that-engoing- investigations ha%eraigeiaséaFfi

“Sévere-injuries- wh1ch_the_State_lntends_tQ*pursne_ln the action. -
In part- because  of" thls two—edged natire of a“delay in- prose= —ile
-eutxng“an»actlony~cour£s ﬁave~recognizeafthat-a aefenaant svfaliure

When—rullng onf ~ subsequent-motisnh to: alsmlss_for_f&ilure.tomprosecute.

5eej1345;4;unemploymeht;CQmpensation~Division?v.,ijrnsrhd, 261 N.W.2d

-ébaqfsgsrxnéfii1977);;F1n1éy:v;:pa%vih/boh:ﬁaﬁhicbzi BQOﬂ?éaalabs,.sel

Fhactivity” in’a-proceeding;: Judge—Frlendiy stateds™  STTTl-C

CZ77"¥In our view, the correct._rule is- that the failure of-a -~
defendant to call the court's attention to a plaintiff's

-~ undue- delay in bring a case-on- for- trlal “by formal --

* motion or otherwise, may be considered as a factor in

““informing the court's discretion.

1d. at” 392.° “In theé presént’ case, the failure of Reilly Tar to bring
‘the’ proseciutorial delay” to- the attehtion~of-thé"Coltt in the face of

WArAihngs by the State-that it intended to pursie’ the action” undercuts
. . '\ X .

‘3¢5 claim that it has been prejudiced by the.delay.” - -~

{ frar T . - rroline oomicon ennl ol JoTosiiLal T
the ﬂ: cIiloun Tl I SVOLRISL oTon oo Xl i -7 =
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2. The Ordlnary Expenses of Preparatlon and Readlness -
: for Trial are Not Suff1c1ent PIEJDdlCe to a Defendant
© to Justlfy Dlsnlssal -

'ObVLOuslyT*any defendant would prefer to walk away from a lawsult.d

The defense of. any action is. burdensome and therefore, in a sense,

“prejudlcral.-_-However,-when linking the.doctrlne of laches to a show- '
ing of prejudice-to the defendant, the courts are not speaking of the

ordinary expenses of preparation and readiness for trial. See Peters.

v. Waters Instruments, Inc., 251 N.W.2d 114, 117 (Minn. 1977) (cost

of securlng testlmony is not sufficient prejudlce to justlfy dlsmlssal),

'Dupay v. Krugers, Inc., 285 Minn. 523, 524, 172 N.W.2d 567 (1969);

Firoved V. General Motors Corp., 277 Minn. 278, 283, 152 N.W.2d 364

(1967).

»

Thus, in Firoved v. General Motors Corp., supra at 283, the.
Supreme Court stated:
Obviously, the prejudice'to plaintiff of'such'a'dismissal'
[with prejudice] is certain and usually permanent. As to
defendant, the ordinary expense ‘and inconvenience of prepara-
tion and readiness for trial, which can be adequately com-
pensated by the allowance of costs, attorney's fees, or the
imposition of other reasonable conditions, are not prejudice
- of the character which would Justlfy e o« « a dismissal with
prejudlce. o o o
The prejudicial effect of alleged loss of eV1dence necessary to
the defense of an action is frequently claimed by. a defendant and
should be viewed cautiously by ‘the Court. This is particularly true
where the defendant has been on notice of a pending action and has
had.the ability to preserve necessary evidence, and where any alleged
- loss of evidence is balanced by the need on the part of the plaintiff
to develop evidence as to the true nature of the ultimate injury.
The courts have not been swayed by vagque references to dim memories

~and other proof problems and have_refused to hold that'the'death of

possible witnesses is conclusive of prejudice. See, e.g., Aronovitch

v. Levy, 238 Minn. 237, 244, 56 N.W.2d 570 (1953); Keough v. St. Paul
Milk Co., 205 Minn. 96, 106-07, 285 N.W. 809 (1939). Instead, the

Minnesota Supreme Court has taken the position that-any such claim of
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prejudice to the defendant must be judged by the standard of whether 93 

the lapseZof time has made—lt SO - dlfflcult ‘to ascertalﬁ‘the facts that

- - _— e - e e —————— S e e - e LULTLL DT

"a substantlallshﬂnce of arrrv;ng.atwan_erroneons_deQASLQn_exlsta
Knox v. Knox, 222 Mlnn. 477 486, 25 N.W.2d4 225 (1946). Moreover, the

———e o - =
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loss ofﬂevldence must cast doubt on "the exact facts upon which “the

P e
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rights of _the partles depend " Aronov1tch v. Levy, 238 Mlnn. 237, 243,

-— —-——— - - - = - . R CI R R - eal T T - D =il

56 N.W. gd_§70 (1953), guotlng Sweet V. Lowry, 123 Mlnn:*lq 16 142
: N w. 882, 883 (1913).'__.7w o o
hETeri3 L ARellly_Iar_Has Failed -to -Establish the—Exlstence of-l
] Any Prejudice Sufficient to Outweigh the State s e
- ®2C-ToRt “Interest in Pursuing -this Actiom---- -- . ->--—- . Siso —EEE-
'_:*_ When tested agalnst the foregplng caselaw, requlrlng a substant1a1

L3 ———~ . P - - :
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"demqnstratlon of meanlngful prejudlce to the defendant, it is clear that

(1¢¢°.

the prejudlce alluded to by Rellly Tar_ln 1ts pleadlngs ls not sufficien

._‘._.-, e S - e T e - ) - - gz &7 ZL:zI: -

to outwelgh the State's 1nterest 1n prosecutlng this actlon. Reilly

L =l - m ez 2
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Tar has spec1fled as prejudlce- (l)_the "unavallablllty of [unldentl-

0..1\.\.-._.._-_- . il T = e - - :...C....-.,..-.. et - :.._.. BN _.-._...__...-_
fied] wrtnesses and?the-dlﬁmlng»of memorxes_q{ffﬁe-stc] others,_
Relllg—?ar-nemorandum at 46- (2) the company s loss of*records in

'-good«fatth~rellance-on the meetlng<of the~m1nds-of all—part1es; id.

—— o e s e s Flapte=tuar iy o
[ [ A A U VLTI WIToAl ‘\--_——— . e« © CLETLEEZZL ORI

f.at 47ff¥3}~the‘1ncreased damages to whlch the company may now be made
.Hsubjeét, id.J; ‘(4) ‘the ‘alleged running of Certain ‘statutes of ‘Timita—
tiOnéﬁ“id}, (5) “the Yoss of "the “‘time ‘and morney -eéxpended: i negotlatlng
thfe) ‘settlement," id. ‘at -48; ‘and “(6) ‘& Msacrifice for no purpose™of the
aiscourt- which ‘it took ori -the Sale GF the propertys R

hil With reéspeet to ‘the First two claimed aspects of prejudice,” Reilly
Tar’ ‘has’ not ‘alleged, mor does ‘the State believe that it could allege,
such Toss 'of évidetice: tHat Ma substdntial chance of BrYiving atan

eérroneocus decision exists.™': Knox v. Krox, ‘222 Minn. 477,486, 25 N.W. 2d

225-(1946)55F1tawou1d be wholly 1ncred1ble,-after-hav1ng~owned the pro-
perty ‘for ‘56 years, ‘for the compary o deny that the coal tar And - i
credsote vastes ‘dontained in the isaturated soill and ‘groundwater- were:

Blaced there by’ its operations. The $tate rrr“espectfu'lly-sd’omlts ‘that

A

e N SO e % T U S I S S-S SN Y e
Pivoyininemmo s Ry e U A Ciress imes Donzialn. Lot ans s, TLaain T
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proof of "the exact facts upon whlch the rlghts of the partles

depend,” Aronovitch v. Levy, 238 Mlnn. 237,_243, 56 N.W.24 570 (1953),

has not been affected by the 1nvest1gatory delay. Indeed/ Reilly
Tar does not make any clalm to the contrary. Moreover,'an;—claimed
"reliance” on the settlement agreement was obv1ously not Justlfled
because the State has never settled this action and the conduct'of the
'comoany's attorney in 1976 confirmed his awareness of this fact. See
pp. 8-16, supra. |

Assuming, as the Court must for purposes of the motion to dismiss;
.that'Reilly Tar was culpable in creating the serious potential health
h;zard-which now presents itself at its o0ld site,  the State cannot
agree that the prospect of increased'damages because of a more compiete
nnderstanding of the injury is the kind of prejudice which courts:
should recognize. Those increased damages are the consequences of
Reilly Tar's conduct and are not the result of any conduct by the
.State. For the same reason, the State cannot agree that there is "no
ourpose“ to be served by Fsacr1£1c1ng“ the dlscount which Reilly Tar
‘took in selling the property; there is amole purpose to be found in
the redressing of the rights of the public for the wrong suffered at
the hands of tne:companyg

Because the nuisance_presented by Reilly Tar's conduct is a conf
tinuing one which may properly be made-subject to successive actions
for damages until abated, see pages 41-44, infra, there is no merit to -
Reilly Tar's claim that it will be prejudiced by the loss of the
alleged protections of the statutes.of limitations. |

. Finaily, the loss of time and money expended-in negotiating the

settlement with the City is entitled to no more weight than the

ordinary expenses of preparation and readiness for trial. Such expense
are not sufficient prejudice to justify dismissal of an action. See
pp. 38-39, supra. .Moreoverﬂ the claim that such'expenses led to a

settlement with the State is factually erroneous. See pp.'8-16,'
005314
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4. The Lack of Any Prejudice to Reilly. Tar is Further
- .Demonstrated by the Fact that the Conditions Complained-
of by the State Constitute a Continuing Nuisance Which
May Properly be Made the Subject of Succe551ve Sults'
for Damages .

Re111y Tar's assertlon of prejudlce is necessarlly predicated on
the assumptlon that, 1f the present actlon is dlsmlssed no further
actions by the State will be p0551ble. ‘This assunptlon is in error,'
because_the'conditidns complained of by the State constitute and,

. unlessrebeted, wili in the future constitute a "continuing nu;eance"
which may properly be made the subject of successive suits for aamages.

‘The doctrine of "continuing nuisance" is well-settled in American .
law. A'“permanent nuisance" is one which has sueh'a.character_and
exists under such cifeﬁmstenees fhat it is "at once necessarily pro-
duetivelef all the damage ﬁhieh can ever result from it." 58 Aﬁ.
jurl?d Ndiéance Sll?lat' 683 (1971). Where a permarient nuisance arises,
a cause of action for damages must ordinarily be brought within the
'perlod of the relevant statute of llmltatlons or is forever barred,.
and all damages are recoverable in the one judicial proceeding. Id..
'5132 at 701-02. A "cohtinuing nuisance," on the'ether hand, is one |
Where{

[Tlhe injury is not complete, so that the damages can be

measured in one action at the time of the creation of the

nuisance, [and the injury] depends upon its continuance and

the uncertain operation of the seasons or the forces set in

motion by it . . . .
lzg, at 702. Where a continﬁing nuisance arises, the statute of
limitetiOns dees net begih to run until injury eccurs and, even then,
50 long as the nuisance persists, successive suits may be brought to
. recover damages which ha&e accrued within the statutory period next
preceding commencement of the action. lé. Stated another wey, a

continuing nuisance is one which is terminable because it is subject

to abatement. Harrisonville v. W.S. Dickey Clay Mfg. Co., 289 U.S.

334, 341 (1932). See also Annot., "Wrongful Pollution of Stream by

Municipality as Creating Single Cause of Action or Successive Causes

005315
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of Action," 75 A.L.R. 529 (1931).
. The- doctrine of continuing nuisance, w1th the concomi ant right-'

to engage in successive suits for damages until the nuisance is

abated, is firmly.established in Minnesota. See,.e.g., Skinner V.

Great Northern Ry., 129 Minn. 113, 117, 151 N.W. 968 (1915) (dam

resulting in upstream flooding); Bowers v. Mississippi & Rum River

Boom Co., 78 Minn. 398, 402-03, 81 N.W. 208 (1899) (sole affirnative
act by defendant of putting up pilings established continuing nuisance

due to erosion of plaintiff's land by ice); Matthews v. Stillwater Gas

&_Electric Light Co., 63 Minn. 493, 495, 65 N.W. 947 (1896) (a defendant

may not obtain a prescriptive right to pollute, notwithstanding the

statutes of limitations), Lamm v.. Chicago, St.P., M. & O. Ry. Co.,,'

45 Minn. 71, 76-78, 47 N..W 455 (1890), Sloggy v. Dilworth, 38 Minn.

_ 179 182483, 36 N.W. 451 (1888)(erection of a dam), Byrne V. Minneapolis

& St. L. Ry. Co., 38 Minn. 212, 214, 36 N.W. 339 (1888), Brakken v.

Minneapolis & St. L. Ry. Co., 29 Minn. 41, 44-45, 11 N.W. 124 (1881)

("the_action is not for damages for a_permanent injury . .'. but for
consequential damages from a wrong which may be remedied"); Adams v.

. Hastings & D. R. Co., 18 Minn. 236, 238-41 (1871); Harrington v. St.

Paul & S. C. R. Co., 17 Minn. 188, 197, 203-04 (1871) ("In cases . . .

' of continuing trespass, where every day gives plaintiffs a fresh cause
of action," laches will not bar equitable relief and, if abatement
does not occur, multiple suits for damages are proper). See also

Bréde Q. Minnesota Crushed Stone Co., 143 Minn. 374, 376-77, 379-80,

173 'N.W. 805 (1919). Cf. Dalton v. Dow Chemical Co., 280 Minn. 147,

153, 154-55, 158 N.W.2d4 580 (196?).

There can be no doubt that the carcinogenic substances lying -
beneath the surface of the ground at Reilly Tar's former 51te of
operations pose a ClaSSlC example of a continuing nuisance under this
doctrine. The injury is not complete and depends upon "the uncertain
operation of the seasons or the forces set in motion by it." 58 Am.

Jur.2d Nuisance §132 at 702. Indeed, it is the very uncertainty of the
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' operatlon of those forces whlch has led to the delay in ptosecutlng T
this actlon. Moreover, the nuisance 1s one whlon can be termlnated'
or abated, and the rellef sought by the State is aimed atipreclsely
such abatenent. -§g§ Exhioit 1 to'Wikte Affidauit at.vii (“The'control.i
_ of groundwater movement . . . to prevent the spread of the coal -tar
derivativesis‘technically fea51b1e?). Indeed, the Supreme Court of
Montana concluded on very smmllar facts that a continuing nuisance
was presented by past dumplng of glue 1nto a dltch, resultlng in -

phenol pollution of a plaintiff's well ' See Nelson v. cC,& C Plywood

. Corp., 154 Mont. 414, 465 P.2d 314 l ERC 1131, 1139 (1970) .
The continuing nature of the nuisance is not,affected by the -
~ fact that the defendant is. no longer engaging in any affirmative

conduct. See Skinner v. Great Northern Ry;, 129 Minn. 113, 117,

151 N.W. 968 (1915); Bowers v. Mississippi & Rum River Boom Co.,

78 &inn.,398, 402-03, 81 N.W. 208 (1899); Sloggy v. Dilworth,

38 Minn. 179, 182-83, 36 N.W. 451 (1888): It is énough that the
forces of nature, acting in conjunction with the structure or con-
dition left in.the wake of the defendant's affirmative conduct,
continues to cause injury to the plaintiff.. The test is "whether the
whole injury results from the_original wrongful act,'or from the
wrongful continuance of the state of facts produced by such act."

* Bowers V. Mississippi & Rum River Boom Co., supre at 402. Nor is the

continuing nature of the nuisance excused by the fact that the
original act was not negllgent or was performed for a good purpose.
Id. at 404.

" Moreover, the actor who has caused the continuing nuisance to
erise remeins liable for successive actions for damages and cannot
release himself from a duty to respond in continuing damages by

conveying the nuisance to another through a voluntary deed. See

" S8loggy v. Dilworth, 38 Minn. 179, 182, 35 N.W. 451 (1888). In that
cese, which involved the erection of a dem followed by periodic.'

flooding of plaintiff’s land, the Court stated:
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_..The-rule .. . . supported by the great we1ght of authority

. that the originator of a nuisance remains liable to

o succe551ve actions for damages resultlng fron the malntenance
~" thereof. .« o . :

m

- e e e Lo RO T
-

“*He who erects a nuisance is liable for - the damages arlslng

.. from the erection, and also for the continuance thereof.

' The eréction may of itself cause no injury . . . [blut

_;speclal damage may subsequently arise from its continuance,

““dand 80, while but one action can be maintained for its erec-
~tion, repeated actions may be brought for its continuance. . . .
Fana the- originator is . . . accordingly liable for damages,
......and he cannot release himself from his duty to remove it by
""" his" VOIuntary deed. . . . Every continuance of the nuisance

Cors or. recurrence of the injury is an additional nuisance, forming

"in~itself the subject—matter of a new action. . . .

A

0.

‘h
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0
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m
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Iﬁ;llght of this solid body of caselaw,-Reilly Tar's present

]

o~ e - T==
B

-y -

substances to the soil, it can nevertheless walk away from any lia-

e T

blllt§: desplte the 1nexorab1e movement of those substances toward

ﬁr [ - a -
......

-~ - o -

fs plalnly ‘éfroneous. In seeklng to 1mpose a llablllty on the origina-

Ebr of Eﬁls publlc health hazard, the State is not relying on causes of

y\.-~-.—..’~- -

[ S

¥é& Yea;s-of environmental awareness; instead, the State is- relylng

v.“’\—-\—--- —— —

. On-a’ fifmly” establlshed common law doctrine which has been the law

" 8E ghis staté for more than a century.

C“ - --Becalise the State could bring a series of new actlons for

aamagés’cauSed by the continuing nuisance at the old Rellly Tar
sitefllé/*Reilly Tar cannot demonstrate prejudice resulting from the

1nvestlgatory -delay which has been necessary to ascertaln the true

£are of the ultlmate 1njury caused by this continuing nuisance.-

f3/ Jurlsdlctlon to brlnq such an action in Minnesota will unquestion-

.- ably.lie under Minn. Stat. §543.19 subds. 1l(a), 1l(c), and 3 (1976),

== -and--service of process w1ll be p0551b1e under Minn. Stat. §303.13 -
subd 1 (1976). _

005318



]

E. A Dismissal With Pfejudlce Under Rule 41.02(1) Is a .
o Dismissal on Procedural Grounds and Should Be Granted
~---0n1y in Except10nal Clrcumstances Because lt'ls a Drastic

- =% —Form of Relief Contrary "to-the Basic Objectlve of Adju-
:-—-jdlcatlng Cases ‘on Their MerltS“'*“? - ,

B bt

‘The Minnesota-Supreme Court'has recognized‘that an order of

=X T T e e [ L

dlsmlssaI"for-fallure to prosecutE"is an extraord1nary sanctlon

R - o e

whlcﬁﬁshould not-be'l1ght1y employed In F1roved'v.lGEneral Motors

~ Corp: ~5277 Mlnn-7278--283-84 lSZ“N?W.?ﬂ 364 1;967), the'Court

state TIITIET SiEio L Bem commoaos oo s mms

An order of’ dlsmlssal ‘on- procedural grounds runs counter
: to the primary objective of the law to dispose of cases on
== “the merits. Since a dismissal with prejudice operates as
an adjudication on the merits,' it is the most punitive
sanction which-tah be  imposed for noncompliance with the’
rules or order of the court. or for failure to prosecute.
~885ET It should therefore-be granted only under-exceptional”
clrcumstances. .. s o . R S

PSRN AR S 4 LR L Sy et -

ST Ao ]
SSTEnTE: Ll L. Elaay ST .TET

s oo [W]e must be mindful that the pOlle which seeks to
~Diiizdispose-of 11t1gat10n*on the merits rather than on procedural
grounds is, except in extraordlnary c1rcumstances, of over-
SPUZi-yiding” iMportancesti- .., - -o SONTIRETTLo - i

BeeTB150’ Peters  ¥i-Waters Tnstrumentsy TInt:,” 251°N-W.2d 1147 116-17

MinnT 1977)7 Nyberg® ¥.-Cambridge State”Bank;® 245 Minn. 312, 314-15,

CF2ENCW. 28 345%%19557}"évéh%a¥lifigahtiwhbihas é‘pbbi‘iéwshit?is

Eﬁ'"é jtabie- defense ‘and” ought hot” to be applled in a

* ®[1jaches-is

way-that-would-d0 injustice." “Keough v. St. Paul Milk Co., 205 Minn.

96, 107;7285 NIW.7809° (1939) .7 7=Fi @ #35i=f Toonee atoiis S

¢27IT3R EheTfinal ahalysis; this Court's determination on the issue
6?55'péééibie;aisﬁiéséilﬁifhfﬁieﬁﬁaicé mﬁét}"esfwifﬁzéii'qustione
iﬁvééﬁiﬁy;tﬁé a“product ‘of the” informed judgment of this Court, acting
in-its discretion:  The-State respectfully submits that the over-

whelming public importance of the present action cries out for a

aéﬁialréfinéiliy Tariéfﬁdtfaﬁ*tb‘diémiéé féf*féiidfé'tc proéecute

LI

There is ample authority cited in this memorandum to demonstrate

that delays in litigation, regrettable thouéh they may be, do in fact

005319
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occura . Often those delays have greatly exceeded the time perlod

m———— e = o - ‘e

which is_ atwissueﬂ_here.~ The State and 1ts agenc1es are not omnlsc1ent.

o e————— = T - -

When faced_thh a dlfflcult factual puzzle llke that 1y1ng beneath

e i e -z ce o -

P et ——— - — = = — - T e -

act throuéh'lnd1v1duals who apply thelr expertlse in an attempt to

Akt B - -

= e R .z - - [

solve the puzzle. ‘If the time consumed in analyzlng the situation is -

v.,,..,,_ .-,..,_- - . -
- e eaw - ew - ...-._.-

" the “fault" of any party, 1t is the fault of‘Rellly Tar,'whlch placed

’-/‘*\’ - o——— -~
<« = -_—— e v m e oa ok e

H substances 1n a locatlon where they are so dlfflcult to detect and

analyze. Moreover, it 1s ‘one thlng to dlsmlss an actlon on procedural

grounds where the wrongful nature of defendant s conduct is doubtful; -

it is: qulte another to allow a- defendant whose liability is quite

Sz oo -~ - .~

obv1ous to avoad a c1v1l sult on procedural grounds.f Justice and

- s - ..,._,‘..._..._-lv ————— — -

equity: requlre that culpable defendants such as Reilly Tar should not

be permltte&.to evade thelr legal obllgatlons merely because of

a\:v—z—,__:_ S = e = -~ - o ae =

P R PR =

‘reasonable: and unav01dable delay in_ prosecutlon of an action. See

r-—e.—.- R
- e e e

Peters v. Waters Instruments, Inc., 251 N.wW.24 114, 117 (Minn. 1977).

= Lo~ T e~ Tm e - T em = e - -

For the. f‘fegoxng—reasons, the State respectfully submlts

’\l - "-—' [

that a dlsnlssaI’of'the present‘“cfton for failure to prosecute

or for laches would not be proper and would be 1nequ1table.

v e -—- - —_—— - Tl -
C-.—_.__V._ - ewm S W I h—— e e e - C e e eti———— -

. IV REILLY TAR S MOTION FOQ A SUBSTITUTION OF PARTIES -- WHICH IS

viz-- - READLY-A MOTION TO DISMISS. IN. DISGUISE -- IS A PREMATURE EFFORT
. TO OBTAIN AN ADJUDICATION ON THE MERITS OF A DISPUTED FACTUAL
57, _MATTER WHICH WILL BE AMPLY ADDRESSED AT TRIAL PURSUANT TO THE
CITY'S PROPOSED REQUEST FOR A DECLARATORY JUDGMENT

¢f & wozzlnl: Ziszioczzal '
Rellly Tar has moved “in the alternatlve, for the substitution

in (GRS VIR

of the Clty as the sole defendant in thls action. The effect of

thls motlon,‘lf granted, would be to dlsﬂxss the action against. Reilly

Voot e e

Tar. The States belleves that Such a substltutlon would be wholly

Gooiloll Tl - .
1nappropr1ate at thls tlme, and would requlre the Court to enter, in

- o~

effect, a summary Judgnent w1th respect to the Seventh Clalm of the

‘x-x.,. I3 L' .

Complalnt 1n Interventlon whlch the Clty is seeking leave to flle.

e S e Y e i emead ek IR

LS I L.‘..-._'_ L .—'.'.: e e e Ml
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As we have demonStrated,'the originator of a continuing'nuisance
~in Minnesota is liable for succe551ve damage sults untll such tlme
as the nulsance is abated, and cannot relieve 1tself of such 11ab111ty

by conveying a deed to a third party. See pp. 41-44, supra; Sloqu

v. Dilworth, 38 Minn. 179, 182,t36 N.W. 451 (1888). Accordingly, the
fact that Reilly Tar has conveyed the site to a third party and-has
left the State is of nb_relebance to the State's claim for damages
and for abatement of the nuisance. The presumption of the law is
that Reilly Tar, as the originator of the nuisance, remains liable."
if such a presumptlon is to be overcome by the exlstence of an
- agreement entered into between the City and Rellly Tar, it 1s the
State's view that the agreement must be pleaded as a defense to_the
State's action. In particular, under these circumstances, it must
‘be éleaded as a:defense to the_Amended_Complaint following a grant by
this Court of leave to amend. Once this proper sequence of pleading
has taken place, the construction and effect of'the aéreement may
-receive a full ventilation at trial The Complaint in Intervention
proferred by the City presents an ample mechanism for determlnlng
the effect of the hold harmless agreement. . Any review of the agree-
ment or its effect at this time, given tne factual disputes which
surround it, would be_premature.

Should the Court conclude, however, that some review of the
effect of the hold harmless agreement may be undertaken at this -
time, the State believes that the application of that agreement to
the current groundwater problem is doubtful, in light of the new
discovery of carc1nogen1c substances in the saturated soil and
water. The federal courts have recently concluded that, under
Minnesota law, such.a momentous change in the circumstances of
environmental contamination actualiy requires nullification of written
agreements with public authorities which might otherwise allow the

originator of the harm to escape ;iability.
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In United States v.'Reserve'Mining Co;, 394 F. Supp.,233 (D.

Minn. 1974), modlfled and affirmed sub nom., Reserve Mlnlng Company

V. Env1ronmenta1 Protectlon Agency, 514 F. 2d 492 (8th Clr. 1975), the

State had entered 1nto a stlpulatlon agreEment w1th the company o

“allowing the dlscharge of a certaln amount of pollutants to the air.

- The court noted:

[T]he quallty of the dlscharge 1nto the amblent air. S
"took on a different characteér when it was discovered -
that millions of carc1nogen1c fibers were among the ' -
emissions from Reserve's stacks. This fact was not dis-~
covered until after the stipulation agreement had- been.
entered into. Whereas certain levels of emission of’
relatively harmless particles may be acceptable to the
state, the same level of emission of carcinogenlc fibers.
may not. To the extent that contract principles are
operative, the agreement could be rescinded on the grounds
of mutual mistake as to an essential element of the
- bargain.' See Stanton v. Morris Const. Co., 159 Minn.
380, 199 N.W. 104 (1924). Furthermore . . . [t)lhe State:
cannpt bargain away its police power to protect the health
" of its citizens. :

Id. at 243 (emphasis supplied). In affirming this aspect of the
district court's ruling, the Eighth Circuit Court of Appeals stated:

[Tlhe stipulation . . . cannot shield Reserve from an
abatement order based on the existence of a hazard to
health from the air emission, for evidence of this
hazard had not yet surfaced when Minnesota and Reserve
entered into the stipulation.

EiReserve Mining'Co. v. Environmental Protection Agency, supra at 524.
ﬁoreouer, despite the fact that Reserve's discharge to the waters
of Lake Superior had been authorized by a permit from the State,
Reserve was still helc liable for the costs of filtration of those

waters for public use. See United States v. Reserve Mining Co., 408

F.Supp. 1212 (D. Minn. 1976). |

In the present case, Reilly Tar's discharge to the surface of the
ground at its former site was wholly unauthorized by any governnental
body and, as.indicated in the proposed amended complaint at paragraph
15, was carried out in violation of a statutory requirement that a
permit be obtained. Because the State's affirmative authorization of

discharges by Reserve Mining Company did not relieve that-company of
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llabillty-to abate the contlnulngfeffects of dts pollutlon by CarClDO--Q:

lugenlc.substances, a fortlorrx_Rellly Tar must be-llable for the

scinogens to. the.publlc envarnnment.-,r-:ifeﬁtrz;tr tgetsti;zr;f'

contznulng injury caused by . 1ts~wholly unauthorized release of car-”"

= e e n S s e - m s m e mmm i e D T L i e = m e Bl :
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N.“Ié ’THEEPLAINTIFF'S 'MOTION FOR LEAVE TO AMEND ITS COMPLAINT

o SHOULD BE GRANTED

. P T —— s e a e L
- 2= .:._-___ - - SIS LLEInErTs LT A SO U Z-Z

——— . . B -~ m mmem == = - - e R e m v

- am e e T et . .

‘In the fore901ng pages; the - State has palnstaklngly demonstrated

. the inapproprlateness of*d;smrsszng the presently pendlng actlon. The

'State has prev:.ously~ pplled 1ts arguments 1n support of'lts

SLIETTL - — Co e v - -

LI

motlon for leave to amend complalnt, see Memorandum of Law :in: Support“

- - = - -~ - - = R

~— - ._-_.‘_.. [

of Plalntlff's Motlon for Leave to Amend Complalnt (Apr11 11, 1978),
and w1ll not~répeat them here--_:i-;gre;-{:.:::z:sgﬁt;e,:;a_:ﬁ
L The State would merely remlnd the Court that leave to amend a

' complalnt shall be freely glven when justlce so requlres. Mlnn. R.

—— - aae - —— . . -~
- - - e —re - - - - —— - - .~ — -

Civ. P 15 01. For the reasons set forth in the State s prior

memorandun 6% law and 1n thevﬁresent-memorandum, the'State respect-

fully submlts that leaue-to‘amend the complalnt 1n the -manner sought.

by the present motron_ulll sé56é the 1nterests of justice.

VI. CONCLUSION ST T T o E e e s e e e
For the fore901ng reasons, the State respectfully requests that

Rellly Tar s motlons for dlsmlssal of the actlon or,'ln “the alterna-

—_— - — - PR !

tlve, a substltutlon of the Clty as the sole defendant be denled by

the Court, and that the Court grant the State s motlon for leave to'.'

—_ - a—

—ia - :— R '-..v__ [N, -

amend 1ts complalnt.

l"""._' N — s e e - o e e
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Respectfully submltted,

B TR ST U yammen seanmaus 0 005323
wrTie e cbiniined . hesausc tnAttorney General - : - . i aame i
. _ State of Mlnnesota S

RICHARD B. ALLYN
Solicitor General
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STATE OF MINNESOTA )
) ss. -

COUNTY OF RAMSEY )

| Robert cC. Moilanen, being flrst duly sworn, hereby

- . deposes and says that in the City

of Mlnneapolls, County of

Hennepin, on the 21st day of June, 1978, he served the foregoing

Plaintiff's Memorandum of Law in Opposition to Defendant's Motions

and in Support of Plaintiff's Motion for Leave to Amend Complaint;

Affidavit of Mary E. Wyatt, Affidavit of Dale L. Wikre; Affidavit

of Robert J. Lindall; Affidavit of Donald R. Albin;

and AffldaVlt

of Richard L. Wade, by hand delivering true and correct copies

thereof to the follow1ng.

William T. Egan, Esgq.

- Rider, Bennett, Egan & Arundel
900 First Natlonal Bank
Building

Minneapolis, Minnesota 55402

-

Subscribed and sworn to before me:
this 21st day of June, 1978:

L AP AAANAANALL L AAAAAAAA AAAS AAAANAA B

'*:N MSARY E. WYATT
'\i) KOTARY PUDLIC-MINNESOTA
RALLILZY COUNTY
My Comm, En;lwr‘:ﬂt 24, 1983

No;?ry Public’ _

Wayne G. Pophanm, Esd.
Popham, Haik, Schnobrich,
Kaufman & Doty, Ltd.

- 4344 IDS Center

80 South Eighth Street
Minneapolis, Minnesota 55402

Rob rt . MOl.I.A(len

005325
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STATE OF MINNESOTA. -~ -~ °  DISTRICT COURT
COUNTY OF HENNEPIN' © . FOURTH JUDICIAL DISTRICT
State of Minnesota, by the

Minnesota Pollution Control -
Agency,

Plaintiff, _ N
and  File No. 670767 L i

;City of St. Louils Park,

Intervenor-Plaintiff,' COMPLAINT IN INTERVENTION

&
: VS. -

\

iReilly-Taf.& Chemical
:Corporation, :

Defendant.

Intervenor-plaintiff City of St. Louis Park for its P

claims against defendant states:

.AVERMENTS APPLICABLE TO ALL CLAIMS
1. The City of St. Louis Park (hereafte: City) is a

municipal corporation duly organized and existing under the laws

of the State of Minnesota.

2. Reilly Tar g Chemical Corporation (hereafter Reilly Tar)
is a corporatioﬁ established under the laws of the State of
Indiana.

3. 'The ciaims against Reilly Tar arise from acts committed

in the course of its business in the State ofIMinnesota, City of

St. Louis Park, at a time when it was registered to do business

in this State. : | , : L S 1
i ' '

L 'f.- | 5EmuBﬁEA o .005326




. 4. Reilly Tar was engéged in the businéss of gistilling
coal tar products and creosote_impregnatibn_of.wood_produéts in

“llthe State of Minnesota, City of St. Louis Park.

5. In the course of its business,'Reiily'Tat brought upon -

inclﬁdinglcreosote,_ahdeoa1 tar wéétes,-ali'of:whichjare-éub-'
stances'nbt-hé;urally present_with the land.

| 6. Reilly Tar discharged theseréoalitar producté and
bistiilatién wastes §nto its land and failed to.undertéke rééson-

! . _ .
lable and adequate safeguards and methods of storage permitting the

|

L

ikscape of these substances onto:the land, contaminating the soil

at its business site as well as adjacent soil."

7.  The coal tar products and distillation wastes have moved

from the surface of thé_soil downward to the.underground-waters
resultihé in the contamingtion of thosq'waters with pﬁenols and
LFarcinoéénic pélynuélea; arométic hydrocarbon (PAH)_compounds;

! ' 8. The contamination of the underground watérs resulting
&rom Rei11§ Taf{s conduct poses an imminent threat to the sourcé_
'?f drinking water of the residents of the City and consequénily
-%he public health,.which threat is continually increasing in-

ipagnitude because of the natural movement of the underground

waters laterally and horizontally.

9. Underground waters are a protectable natural resource
f the State of Minnesota.
! 10. Reilly Tar by its conduct has polluted, impaired, and

|

estroyed this protectable natural resource of underground-waters
.End the continuing nature of the harm is likely to further pollute,
impair, and destroy that natural resource thereby materially
adversely affecting the'environment; \ |
11. nﬁﬁe presént and likely futufe po11utibn,'impaifment,
and destruction of the undergrqund waters'preseﬁts-a threat to

Irhe public health bf'théﬂresidents of the City. ,

005327

its land and stored coal tar, the prodicts of coal’tarfdistillation N
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12.: As a result of Re1lly Tar s conduct, the City has
1ncurred and will 1ncur considerable expense in an amount that
cannot now be determlned but which 1s estlmated to be mllllons :

of dollars. These expenses relate to the guant1f1catlon of the

: scope of the damage, the determ1nat1on of the approprlate remedlal_

response, and the delay in undertaklng pub11c projects because of

the underground water contanznatlon.

13. The original comgla int in this action, as served on

October 2, 1970, by the PCA and the Clty,lra1sed c1a1ms of surface
water and air pollutlon separate and distinct from,the claims of
underground water contamlnation.now asserted. At the time of the
previous action there was-no-known damage to underground waters

as a result of Reilly Tar's conduct.

e

l14. On February 23, 1971, Rellly Tar announced that it would
close its operatlons in the C1ty of St. Louis Park effective
September, 1971. As of the latter date Reilly Tar did discontinue

its processing operations, thereby essentially terminating the air -

‘fland surface water discharges which had been the basis for the

original complaint. S

15. Following the announced termination of operations, Reilly
Tar indicated its intent to offer its property for sale. The City
became interested in purchasing the property as part of an urban
renewal plan for'the area. On April 14, l972, the City.agreed to

= T ——

purchase the property'from Reilly Tar. A condition of the purchase

agreement was the dismissal with prejudice by the PCA and the Clty
[of the surface water and air pollution claims of the original
complaint. |

16. At that time, neither the City, the Minnesota Department
jof Bealth, nor the PCA were aware of an exzstlng threat to the

source of drinking water of the residents or of possible

« S s
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facts. , o i _ o
'l7¢-'After'cettein delays in theefede:al;fundihg £ou the

19, 1973.  As of the week prior to the closing, the PCA had yet

to execute a dismissal of the suit. .Reilly Tar objected to a
éfurthet delay of the closing end proposed to eccept as a eubsti-
!tute, in lieu of the required dismissal by the-PCA,'a hold harmless
:agreement from the City agalnst the surface water and air pollution
'clalms of the PCA. |

i 18. At that time} neither the City; nor the'Minnesota'Depatt-
lment of, Health, nor the PCA were aware of the exlstence of poss1b1e
gcarcinogens in. the underground waters &s a result_ofiRellly.Tar s

lcreosoting operations. The City would not have purchased the
i

‘Lproperty nor given a hold harmless agreement had it been advised

or known of thqse facts.

19. -With the undeistanding that there were no significant
’cleanup uroblems on the site,.the City gave the hold harmless:
'agreement.to Reilly Tar as a substitute for the dismiseal expected.
to be given by the PCA as soon as the details of the site cleanup
plan haé been agreed'eo by the PCA and the City. Thé intention of
eue-City in giving the hold harmless agreement was to aecomplish
;only that which Reilly Tar would have secured by receipt of the
anticipated PCA dismissal: protection against 1iabili£y'for

surface water and air pollution. Any broader indemnification would

No addlt1onal consideration was pald by Rellly Tar for any 1ndemn1-

-4~ | | | 0Cr329
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carcinogens in the groundwaters because of Reilly Tar's operations. -

iThe City wouid not have purchased the property had it:known those

purchase, a-closing was finaily scheduled on the pfoperty”for-aune”,

to approve the cleanup pians for the site and so did not then want

have been ultra vifes the City, contrary to public policy and void.

R s * . — -t o Y oo A - e . | G —— e ma—— - eew o

'fxcatlon going beyond the claims presented in the original complalnt.

&



.20. On June 21, 1973, the property was conveyed by qu1tc1a1m

:deed from the Czty to the Houszng and Redevelopment Author1ty of

“I'st. Louis Park Mlnnesota.

!
|
i

H
|
|

!
!
;

I
f .
) . .
isince 1974 have now indicated the presence of certain carcinogenic

-

21. Nelther the C1ty nor the PCA by its proposed amended

complalnt are assertlng clalms agalnst Rellly Tar for surface water-"

and air pollution.

22, Studies conducted by'the Minnesota Department of Health

substances in the underground water whlch present a threat to

publ1c health .

FIRST CLAIM

23. Reilly Tar has polluted,'impaired and destroyed and
continuesdby'its inaotion to pollute, impair,'and destroy a
protectable natural resource of the State of Minnesota, underground
waters, in v1olat10n of the.Mlnnesota_Env1ronmenta1 Rights Act, |

M.S.A. §116B.01, et seg.

SECOND CLAlM
24.- Reilly Tar is strictly liable for the contamination of
the'underground waters and consequent threat to the public health
resulting from its discharge and the escape into the soil of coal

tar productsvand distillation wastes.

"THIRD CLAIM

25. Reilly Tar has materially damaged by contamination
underground waters creating a threat to the public health of the
residents of the City and is liable for the resulting public

nuisance.

FOURTH CLAIM\

26. The contamination of the underground waters is the

fresult of Reilly Tar's negligence in the distillation of coal tar

and the storage of coal tar products and waste.

‘.

1005330
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FIFTH CLAIM

27. .The distiilation‘of coal tar and storaée of coal-tar'

products and wastes w1th1n the City of St. LOUlS Park, Mlnnesota,

of carcinogenic.PAH substances which presented a~serious risk of
harm to the residents of the City.

'28. Reilly Tar voluntarily'engaged in this abnormally

|dangerous activity with knowledge, either actual or constructive, .

of the serious.risk of harm and is strictly liable for the resulting

contamination of the underground waters.

SIXTH CLAIM

29. Reilly Tar has contaminated the underground waters'and
has materially damaged the C1ty s vested property right to the use

»

of those waters for the beneflt of 1ts res1dents.

'SEVENTH CLAIM

30. This claim is for declaratory and supplemental relief:
brought pursuant to the provisions of the'Uniform-Deolaratory
Judgment Act, Minnesota Statutes Chapter 555.

31. -There exists between the City and Reilly Tar an actual,
justiciable controversy with respect to the construction or
validity of the hold harmless agreement between.those parties in
respect to which the City needs a declaration of rights by the
Court.. . |

32. Reilly Tar claims that the hold harmless agreement is
effective and so broad as to protect it agalnst the claims for
underground water contamination asserted by the PCA in its proposed
amended complaint. | |

. The City claims that the hold harmless agreement was

intended to and does_protect Reilly Tar only agalnst clalms for

surface water and air pollutlon asserted by the PCA in the: or1gxnal

“3

-

0or

constituted an abnormally dangerous activity because of the presence_.

§
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complaint, which claims are not now asserted; that the hold harm-
. . : ) . ©__ o —

less agreement does not tel .Reilly-Tar-against.claims for
\

underground water contam1nat1on for that was not the 1ntent of the'
\

parties, no con51derat1on was recelved for such a broad 1ndemn1f1-

cation, and,lxndeed, such a broad 1ndemn1f1cat10n would ‘be void as

ultra vires the City and agalnst public pol;cy. Moreover,.should
the hold'narmless agreement be so nroad as to protect Reilly:Tar
1against its contamlnatlon of underground waters, the agreement is
vo1d for reason that it was executed under mutual mlstake as to

mater1a1 facts.

}

. WHEREFORE, 1ntervenor plalntlff C1ty of St. Lou1s Park
prays for judgment as follows.
1, As to its First Claim, imposing such conditions upon

Re111y Tar & Chemical Corporation as shall be proven necessary to

'protect against the further pollution,_impairment, and destruction .

!of underground waters and abate the continuing harm.

2. As to its Second through Sixth Claims, awarding judgment

':against Reilly Tar & Chemical Corporation in that amount found to

icompensate the City for expenses incurred and to be incurred as a

result of-the underground water contamination.

3. As to its Seventh Claim,lconstruing the language of the
hold harmless agreement and declaring that it does not protect
Reilly far & Chemical Corporation against claims for underground
waterucontamination.

4. For such other and further relief as is just and reason-

able.

Dated: April 18, 1978. POPHAM, HAIK, SCHNOBRICH, KAUFMAN
& DOTY, Ltd.

By /s/ Wayne G. Popham
Wayne G. Popham

anad /s/ Allen.Hinderaker
Allen Hinderaker _
. 4344 1IDS Center 335-9331
Minneapolis, Minnesota = 55402
_Attorneys for Intervenor-
Plaintiff City of St. Louis Park

005332
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-'l"'( DI - Exhibit 1 T
\,“&v“S e REILLY TAR & CHEMICAL CORPORATION
' - : CADLt ﬂDDRESS . | . 1] ISOUTHL;’;E?':g:ANN B8TREEY

- June 19, 1970

VIA AIR MAIL SPECIAL DELIVERY

- N s e
. H

Mr., Chris Cherches, "" f“f'"' .
City Manager : ] *
City of St. Louis Park

5005 Minnetonka Boulevard.

St. louis Park, Minnesota 55416

. ) S, ll-.’s ‘ ot

-« b |.

_~Dear Mr. Chgrches:
. Your ’letter of June 5, 1970, has been reviewed and, as has been our
.. Company policy, we shall endcavor to comply with the City's Ordin-
ances and requests. Contrary to the tone of your letter, much time,
. - effort, and money has been expended in the last ten years toward
plant improvement. Many of the steps that have been taken are well
known to your staff and members of the Council.: -

LAl Y

Our operation has undergone continual change, reflecting constant
{mprovement in the processing. Each new feature, such as liquid
shipment of Electrode Binder Pitch, is entered into with the idea-
in mind of improving the acceptability of our operation to ‘the City.

With regard to the water question, you are now, after fifty years,
vitally concerned about our water run-off; yet, in the past years
you have had no concern about the water crossing the plant property
but have dellberately drained your streets to-go over our _property.
.Time and again we have brought the problem to the C1ty S_ attentxon
5_3_‘aIEbd'Eﬁe property with former Managers, Texplaining the prob-
Tems the Clty was creatlna in our attempts to control our operation.
- Extremely poor plannlng on the City®s part 1n the past resulted in
{_g floodlng and untlmcly plant em1551ons. We take strong ochctlon
to your claim that the soil is contamlnated " We have used Creosote
0il in weed control throughout the plant property for many years,
but this is only effective on a year-to~year basis with no permanent
residual left in the soil. If you will compare the area we have
with the area of asphalt streets in the City of St. Louis Park, we
believe you will see the smallness of our portion of the problem.

005254 .
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' Mr. Chris Cherches - : -
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REILLY TAR & CHEMICAL CORPORATION
| P

City of St. louis Park | 5+ June 1y, 1970

Our plans include the discharge of plant wastes into a sanitary .
sewer. In the construction of our sewer, we would intend to make
2 normal connection consistent with the policies of the City in
effect for industrial sewage connection. It is our decision to .
begin with thc plans for the connection to the sewer as soon as
practxcable. Before othcr draLnage matters can be resolyed, it
9111 be necessary ¢y for the CLCy to dxscontxnue the direction of
water onto > the plant_ propcrtx. We are lookxng forward to worklng
with the Clty in relation to the water discharge from the plant and
feel certain that a satisfactory solution to the discharge of water
from the plant property can be obtalned.

1t is our intentxon to improve the housekeeping practices carried
on in the operations of the creosoting plant here in St. Louis Park
although this will be difficult as long as water is discharged into
the plant. We believe that we can promise you one of the neatest '
creosoting plants in the country as soon as the water problem is re~
solved,

With regard to the possibility of air contamination, the Company®s
attention has been devoted to the improvement of air quality. Our
problem has been one mainly of odor from a small quantity of odorif-
erous material reaching the atmosphere. At the time of the intro-
duction of the Air Pollution Ordinance in the City of St. Louis Park,
we knew of no method of evaluating odor nor did any technical process
for odor control exist for the coal tar refinery odors. Several con=-
cerns were contacted with regard to our distillation operation and

in each occasion their knowledge was limited and the service they
wished to perform was that of studying and gaining information about
our operation. It was decided that a study by our own Company w0u1d
be more logical than hz hav1ng ‘an_outside concern ‘going off in all d1~
rectxons. We xﬁst1tuted _a program. of study and control’ shortly ‘after

- the Ordinance was in effect, and we are maklng progress towvard the
. goal of air pollution. :

? . ' . .

We wish to continue to cooperate with the City in its ‘efforts to im~
prove the environment of the City of St. louis Park and would appre-
ciate your cooperation in assisting us to improve the community.




Mr. Chris'Chcrchcsﬂ _ - e - » ' . I
- City of St. Louis Park e P June 19, 1970 -
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RrILLY'T\

& CHEMICAL CORPORATION |

« 3 -

In respect to the Louisiana Avenue right-of-way question discussed R
by the mcembers of the City Council and the Company .officers at a ' '
conference held in the Golden Valley Golf Club on the evening of

May 12, 1970, the Company has the following suggestions:

1, Sellto the Cxty the proposed rxght-of-way area (as
per the City's plan). .

2, 'In addition, because this taking will eliminate rail
. service to all of the remaining Company property and
will require the Company to shut down and remove the
~ plant, the Company will ask damages for removal or
destruction of plant fac111t1es, inventory, and re- _
sultant loss of income. _ o .

3. An agreement on time to complete.removal of plant and
inventory. This factor will influence damages in 2,
The Company proposes a period of ten years _from the
. date an agreement is made for transfer of possession
- of the proposed right-of-way.

4. During that period certain agreements providing for
reasonable precautions for water and air problems will
be necessary. The Company proposes that the sewer

. .connection bg made at once.

S. The Company desires continuation of the zoning of its
property as it is now except that possible changes to
multiple or commercial may be desirable. The Company
intends, if an agreement is reached, to employ expert
planners on its own to consider new uses for the land.

6. The City will refraxn from further punitive tax assess-
ments on Company property during the period.

7. The City will have to acquire any railroad ‘rights or .
easements from the railroad 1ndependent1y.

... 005256
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REILLY TAR & CHE MICAL CORPORATION
’ ' "o ) ' . . - 4 - .

‘Mr. Chris Cherches

- City of St. louis Park

 June 19, 1970

We are currently working on_the amounts 1nvolved 1n items 1 and 2

and will be prepared to present these data in the near future, .

Very truly yours,

~ REILLY TAR & CHEMICAL CORPORATION

. ) T. Jc Ryan
. Vice Presiden
TIR:1LS o Y
_e¢: Mr. T. E. Relersgord

-. Yngve, Yngve & Reiersgord

6250 Wayzata Boulevard
Minneapolis, Minnesota 55416

Mr, H. L. Fxnch - St Lou1s Park Plant

005257 .
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. - JUL e e - YNGVE. YNGVE & REIERSGORD

e 3 LINUN .0' "",:_\ : ATTORNEYS AT LAW

C&Jn.m,k ATy 6250 WAYZATA BOULEVARD
: sy MINNEAPOLIS. MINN. 55416

ANTON YNGVE ' L July 23, 1571 - o " 544.8451
ESTHER YNGVE (!994 1968) ' ' o LT
" ALBERT B. YNGVE e
THOMAS E. REIERSGORD
MARSHALL O, ANDEREON
CAMILLA REIERSGORD

Office of Attorney General

Minnesota Pollution Control Agency

‘717 Delaware Street S.E.

Minneapolis, Minnesota 55440 " Re: Case No., 670767
' Calendar No. 78815

' . _ : State of Minnesota, et al vs.

*"'ATTENTION: ' ‘Robert J. Lindall - Reilly Tar and Chemical Corporation
" ‘Special Assistant Attorney General :

Dear Mr. Lindall:

X was out of town when your letter, dated July 8, 1971, arrived con-
i cerning the calendar placement of the State' 's case vs. Reilly Tar and
: ' Chemical Corporation.

Perhaps you may not be aware that the company determined several months’
i _ ago to close down their St. Louis Park plant and they are now in the process
L of doing so.

%-- N You may or may not also inow that the company has offered the entire 80
P - °° acres to the city, and the city and the company are presently negotiating
' for the purchase of the property.

Lo - My present understanding is that the refinery portion of the operation

[ will be discontinued in either August or September of 1971 and the wood treat-
ment phase of the operation will be concluded in September of 1972. No new
Jumber has been delivered into the plant property for treatment for several
months and the remaining operations are directed at completing the treatment
of the lumber that was on hand when this decision was made. This decision

.was communicated to the city some time ago and the discussions about the sale

. to the city have been pending now for a number of months. '

The company informed its employees of the termination of plant operations

several months ago, but did not see fit to make any public announcement of this
" move and I do not believe that it was picked up by either of the Twin City

- 008358
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. Robert J. Lindall

Special Assistant Attorney Generai
July 23, 1971
Continued - Page 2.

newspapers or television.

At any rate, it seems to me that the issues in the lawsuit are moot
except for the possibility of the counter-claim by the company for damages ,
by reason of the flooding by the city. However, until we have a better chance
to see how the sale negotiations work out, I do not believe it would be pru-
dent to set the dase up for trial. Therefore, I would suggest that you ask
the clerk to strike the case for settlement, subject to being relnstated if
the antlczpated settlement fails to mater;allze.

-

Very truly yours, -
- e YNGVE, YNGVE & REIERS
o . _ Thomas E. Rezersgord

del
cc: Wayne G. Popham
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WAYNE G, POPHAM
RAYMOND A. MAIK

. ROGER W, SCHNOBRICH
DENVER RAUFMAN
DAVID 8. 00TY

ROBERT A, MINISH
ROLFLC A.WwWORDELN
RUDY K. STLURY
G.MARC WHITEHCAD
BRUCE D.WILLIS
FRCOCRICK S. RICHARDS
RONALD €, CLMOUIST
ROBERT H. 2ALK

GARY R. MACOMOCR

-Assignment Clerk .

Exhibit 3

MINNEAPOLIS 55402

~July 30, 1971

Hennepin County District Court -

Room 316A

Hennepin County Court House

Minneapolis, Minnesota

POPHAM HAIK SCHNOBRICH KAUFMAN & DOTY LTD

900 FARMCECRS & MECHANICS DANK BUILD!NG

Re: State of Minnesota, et al vs. Reilly Tar and
Chemical Corporation; Case Number 670767
78815; Our File Number 3857-11

Calendar No.

Dear Sir:’

TCLEPHONE 335-9321 -
ARLA COOC GI2

This letter will conflrm my telephone conversation w1Lh
your office on the above date relative to the above matter.

I hereby request that the above case be stricken subject

to reinstatement by any counsel at any time.’

‘I have discussed

this matter with Thomas E. Reiersgord, Esq., attoyney for the
defendant, and he is in agreement with this request.
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.GRM:nmc

Very truly yours,

Gary/ R.

cc: Robert J. Lindall ”/,_

Macomber
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PRCPIEEOTHA POILLUNING COYWTNICL AGEZWSY
717 Dclaware Streat Sollf i ..eup’ iy P..mn'm a 55440 3 .
Jdunz 15, 1573, .
Rolfa A. 'erdﬂn
Pochem, tczilk, Schnabrich, Fgu.nun & ooy, LtJ. .
L4615 Center ’ ) ]
iinnoapcliy, Minnosota 55402 . _ | :

RE: FI'0L =nd Uity of 5t. Leuisz Park v, Hailly 1«r opid Eh"rirn] Caro.

I em writing this letter to confirm oy unn::Sub ding of the status of
the ebove-epiitied metier in light of ocur me2ting todey.

Wic will not be in & pesition td cnnsidur 2 oierminsc: of cor ccwaﬂin.
sgadnot Railly entdl we hove received end revicwe2d a progpcsal froa-the
_Litv G Se. L"l‘ Ferk §or glisinaiing porential pellotlon Nazsrds at
the Hopuslic eczate sitle. UWith Sthis in mind, it hos been sujpentszd
thai tho aa‘:czz'at?.inﬂiu;duals froa snc ©00 steff ol foom tho Dite
.r“ . - o, . .
of Si. Leuls rork mzet at trnzir.carlicst metual convenlience to diszowas
the scap: of thu probleas ensd passibie alternatives for solving thei,
To elinu time for gathzring furthaer information and for cubalitting a
proposcl, Lhc C tv ef t. Lgais Pzrk will attzicot to dalay ihe clasing
of its real estste transectisn with foil untll Rugust 15, 1y73.
Fzilly '

Thank you Fer uisiting cur office {ocwmy to d
contect the unidersigned if you heve ary ques

_ Yours very truly,
. : . s f = x|
ol o . C,)"‘C-) "~ ( L (:"~<=;"n/\._'~/
' Wﬁzn Van d2 Nortin

thocinl Assictant, Kitorney Lenorsl
oA

JV/sia | - : e

PRINTED QM 1A PESVEL EN DADED
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- PO ET
ST WD T - STATE OF MINNESOTA .~ ~ 77
: - _OFFICE OF THE ATTORNEY GENERAL
" Address Reply To: S S : oo
OFFICE OF ATTORNFY CENERAL | . )
MINNESOTA POLLUTION CONTROL AGE&CY ) -
1938 W, County Road B? . .
. Roseville, Minn€sore 55113 ' .
612/296 -1342 . o .
o L CgunT LI, oLl
July 9, 1976
}5;.Wayne G. Pophan, Esq.:ﬂ 73":';'77' -
_”-~Pophan, Haik, Schnobrlch, ,
»277L 'Kaufman & Doty - - - e
. 4344 IDS Center ' e e e -
:;:MlnneaoollsLMMrnnesota._55_02 —— : —
Thomas E. Relersgord Esq.
=z¥ngve _§&: Reiersgord
6250 Wayzata Boulevard L e ol e
Wayzata, ..unnesota 53416 S LgTUITE L CTIINDT T FLEILE O
R AR NGTRAEES i ToeroLc. LlTovT 7 IZuTomeITIDOTILUL -
_ RE. MPCA & Cltv ol St. Louis Park v. Reilly Tar & .
sz il ﬁ:-'"'Chenlcal Coruorat*on C1v1‘ Flle No~ 670767
7 ..— -béntlemen. il ..:":: _ Hr i o : TUTLIVILT - '.*.;'_;_.;Il s i___ |
- tﬁ;: w"“ih Novenber, 1975,_the Mlnnesota Pollutlon Control Agency
—~ contracted with -Barr Engineering Company to conduct a soil and
_‘g—groundwater study at the former Republic Creosote site. This
study was in response to the concerns of this Agency and the
+~ Minnesota Departnent of Health that ‘the presence of "an-undefined
:*—quantlty of creosote material in:the soil on:the site creates
potentlal surface -and groundwater pollutlon problems, -
= .- The Barr Engineering_ study is.being conducted in two phases.
-:.On May 17, 1976, the MPCA received-the Phase I Barr report. After
rev1eW1ng this report, the MPCA Staff concluded that: '
YouoT
l. Visible and analytlcally detec..able amounts of coal
tar contaminants are present in the top 15 feet of all general
areas of the site; : ‘b' o
2. The amount of coal tar contanxnants 1n the. soil 1ncreases
from north to south; C
e e 3. V1s1ble contamination of the so0il exists between Walker .
“‘and Lake Streets;
AY
AN EQUAL OPFORT UNITY EMPLOYER
: d“h@
e = e St raca f e et oo b o peaein oo e ace e AN T,
0 C 52 6 2
o dn s - P VTN SPTTES AT ey _za.--. Prortt RIS 1V Iy S gt R LG YL Y IR OT DI S S ACTE SO SRS ¢ S s




-fghx;?>5'~;;:= S e T e L

PP P

Wayne G. Popham, Esq.
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4. Benz(a)Pyrene and Chrysene are present at various -
depths of the contaminated soils; and -

S. The shallow groundwater on the 51te is mov1ng in a
southerly direction. : :

These findings suggest that a serious contamination problem
exists at the former Republic Creosote site which may give rise to
surface and groundwater pollution and may require corrective action.
However, a final assessment of the degree and extent of this
contamination cannot be made until the Phase II Barr report is
submitted to the Agency. It is anticipated that this phase of the
study wrll be conpleted in Fall, 1976. :

: You are adv1sed that the MPCA considers the above-referenced

. suit to be viable and that it continues to remain active litigation.
This notice is being sent to insure that you continue to be
involved in this matter in whatever manner you deem appropriate.

Very truly yours,

W r.s.%kmw

Jay M. Heffern
Special Assistant
Attorney General

JMH/mg

cc: Richard A. Wexler
Assistant Attorney General
- Department of Health
Louis Breimhurst
Dale Wikre
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. YNGVE & REIERSGORD
. ATTORNEYS AT LAW - : _ _
6250 WAYZATA BOULEVARD . A
MINNEAPOLIS. MINN. 55416

ANTON YNOVE - JUI)’ 28,‘ 1976 T _ o R Q‘W
" ESTHER YNOVE (i8v4.1908) ' I o < N
TRYT B. YNOVE .o : - - S - . oL . .
:::uu €. auiERscORD . . _ , - R . C - - \\‘; ‘D
CAMILLA REIZASOORD . . o : S R W ‘rQ ' A\ e~
E . . . \;K\, 7 Q\_‘\),(I
3\\\ -)- l‘" 2\ ‘(:"7?‘
: . e o . ' . ‘:..‘_‘ _:- Gb:-\‘ -
Mr. Wayne Popham; Esq. R o "RCft“"
" Popham, Haik, Schnobrich, - AV
Kaufman & Doty : R o _
4344 IDS Center : P :
Minneapolis, Minnesota 55402 . RE:Our File 10-251

Dear Mr. Popham:

I received your letter dated July 19, 1976 concerning Reilly
Tar § Chemical Company. No attached letter was enclosed with your
letter; however, 1 received a letter from the Pollution Control _
Agency on the same subject .and I assume the letters were the same.

As you will recall during the negotiations for the sale of the
property, the city promised that the state would dismiss the case
if the city purchased the land from the company. Then after the
sale terms werc agreed upon, the personnel at the Pollution Control
Agency reneged on their agreement. Accordingly, the city gave a~
holdharmless agreement to the company. - : -

. . - Obviously, the sale price for the property was less than it might
have been because of all the circumstances. Also, the litigation
was prompted by the city. No notice was ever given to the company,.
The commission went ahead on an ex party basis at the request of the
city to commence this litigation. Accordingly, 1 believe that the
precedings of the Pollution Control Commission are defective and
this litigation should be dismissed on that ground.

In my opinion, the holdharmless agreement puts the city in the
landowners role and they will have to deal with the Pollution Control

Agency.
Very truly yours,
YNGVE § REIERSGORD
Thomaf E. Reiefsgord'
“TER:mk |

‘cc: Pollution Cdntroi,Agency V/
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